OO0 a3

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
. 26

T

27
28

TOLT TR
439 i1

o
Gibson, Dunn &
Crutcher LLP

GIBSON, DUNN & CRUTCHER LLP

JAMES P. FOGELMAN, SBN 161584
]jogelman@gzbsondunn com

JAY P. SRINIVASAN, SBN 181471
jsrinivasan@gibsondunn. com

RACHEL N. PERAHIA, SBN 266877
rperahia@gibsondunn.com

MARYSA LIN, SBN 295429
mdlin@gibsondunn.com

333 South Grand Avenue

Los Angeles, CA 90071-3197

Telephone: 213.229.7000

Facsimile: 213.229.7520

Attorneys for Defendants Eric Samek,

" Marc Davidson, P6 LA MF Holdings

SPE, LLC, AEW Capital Management,
L.P., AEW Partners VI, L.P., AEW
Partners VI, Inc., AEW VI, LP., P6 LA
MF Holdings I LLC

Attorneys for Cross-Complainant
P6 LA MF Holdings SPE, LLC

® ORIGINAL

FILED

Superior Court of California
8 unty of Los Angeles

NOV 22 2016

Shem Carter, Exgputive Otficar/Clark
FZ sy DBPULY

Raul Sanchez

.SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

CENTRAL DISTRICT

Lincoln Studios, LLC, et al.,
Plaintiffs,

DLA, etal., |

Defendants.

CASE NO. BC551551

[Related Case Nebraska Studios, LLC et al. v.
Chernove, et al., Case No. BC550227]

NOTICE OF ORDER
ASSIGNED FOR ALL PURPOSES TO:

SUZANNE G. BRUGUERA
DEPARTMENT 71

NOTICE OF ORDER
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Gibson, Dunn &
Crutcher LLP

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on November 22, 2016 in Department 71 of the Los Angeles
Superior Court, located at 111 North Hill Street, Los Angeles, CA 90012, the Honorable Suzanne G.
Bruguera issued an Order granting Defendants’ and Cross-Complainant’s Motion for Terminating
and Other Sanctions and setting a default prove-up hearing for December 1, 2016 at 10:30 am. A

true and correct copy of the Court’s Order is attached hereto as Exhibit A.

DATED: November 22, 2016

GIBSON, DUNN & CRUTCHER LLP

ﬁwﬁw

James P.Fogelman

Attorneys for Defendants and Cross-Complainant

1

NOTICE OF ORDER
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

~

>aTE: 11/22/16 . DEPT. 71
TONORABLE SUZANNE G. BRUGUERA JUDGE|l R. INOSTROZA DEPUTY CLERK
1ONORABLE JUDGL PRO TEM ELECTRONIC RECORDING MONITOR
NONAPPEARANCE
C. RANDLE C.A. Depuiy Sheriff|| NONE Repotter
1:30 pm|BC551551 NO LEGAL FILE  Phaintift
Counsel
LINCOLN STUDIOS LLC ET AL NO APPEARANCES
VS Defendant
DLA ET AL Counsel

R/T LEAD BC550227

NATURE OF PROCEEDINGS:

NONAPPEARANCE CASE REVIEW RE RULING ON MATTER TAKEN
UNDER SUBMISSION ON 10/28/16;

NOTICE OF ENTRY OF ORDER;

Order granting Defendants' and Cross-Complainant's
motion for terminating and other sanctions is signed
and filed this date incorporated herein by reference
to the case file.

Court rules as reflected in the above order.

A prove-up hearing regarding all of the specific
relief to which Cross-Complainant is entitled is
scheduled for December 1, 2016 at 10:30 a.m. in this
department.

Defendant/cross-complainant is to give notice.

MINUTES ENTERED
) Page 1 of 1 DEPT. 71 11/22/16
- COUNTY CLERK

£
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CONFORMED COPY
"~ ORIGINAL FILED
‘Superior Court of California
County of Los Angeles

NOV 222016

Sherri R. Carter, Executive Officer/Clerk.
By: R. Inostroza, Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

LINCOLN STUDIOS, LLC, et al,,

Plaintiffs,

DLA, etal,,
Defendants.

CASE NO. BC551551

[Related Case Nebraska Studios, LLC et. al v.
Chernove, et al., Case No. BC550227]

'ORDER GRANTING DEFENDANTS’ AND
CROSS-COMPLAINANT’S MOTION FOR
TERMINATING AND OTHER SANCTIONS

ASSIGNED FOR ALL PURPOSES TO:
HON. SUZANNE G. BRUGUERA

P6 LA MF HOLDINGS SPE, LLC,
Cross-Complainant,

V.

|INMS CAPITAL PARTNERS I, LLC

Cross-Defendant.

'DEPARTMENT 71

Defendants’ and Cross-Complaihant’s Motion for Terminating and Other Sanctions

Against Plaintiffs for Spoliation of Evidence (“Motion” or ‘;SpoliatiOn Motion") and Plaintiffs’

| Motion to Strike AEW’s Terminating Sanctions Motion and Supporting Evidence (*MTS")

1

ORDER GRANTING DEFENDANTS' AND CROSS-COMPLAINANT'S MOTION FOR TERMINATING AND OTHER

SANCTIONS AGAINST PLAINTIFFS
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1
cama on for hearing on’June 13, 2016 at 10:00 a.m.; before the Honorable Suzanne G.

rBruc;uera in Department 71 of the above-entitled court. Appearances of counsel were: made\
{jon behalf of Defendants Eric Samek, Marc Davidson, P6 LA MF Holdlngs SPE, LLC
| (“Cross-Complainant’), AEW Capital Managem“e'_'ht,_ L.P., AEW Partners VI',: L.P., AEW

Partners VI, In¢c., AEW VI, L.P., and P6 LA'MFHo'Id_ings | LLC (collectively, “Defendants”),
as well as Lincoln Studios, LLC, Neil Shekhtér, Margot Shekhter, The NMS Family Living
Trugt Dated Septémber 3, 1991 ~(’2000 :Resta‘cement:) NMS Capital JParth‘ers LLC, NMS
9901 LUXE, LLC (collectively, “Plaintiffs”). _On July 29, 2016, the Court issued an Order
granting the Motion, subject to a later-ordered iévidentia*ry Hearing to “determine the
additional violations claimed by moving parties and the type and extent of sanctions to be
imposed.” (Exhibit A [July 29, 2016 Order], p. 4.) The Evidentiary Hearing commenced on
October 14, 2016, and concluded on October 28, 2016, with live testimony of twelve
witnesses takihg place over eight court days for the purpose of the Court assessing
credibility of the witnesses. Both Plaintiffs and Defendants participated. After consideration
of the briefs and supporting papers, witness testimony, exhibits, the arguments of counsel,
and for good cause appearing, the Court hereby GRANTS Defendants’ Motion in its
entirety, and ORDERS the following: |

Evidentiary Objections

The Court hereby overrules Plaintiffs’ Objections to the Declarations of Gerald M. La Porte

and Samuel S. Rubin in their entirety.

The Court hereby overrules Defendants’ Objections to the Declarations of Adam Shekhter,
Alah Shekhter, Brian Bowis, Eddie Valentin, Enrique Sanchez, Kathleen Annunziata
Niécﬁjla‘ides', Neil Shekfiter, Rod Saunders, Sasha Fr‘id, écott Cooper, Skip Miller, Valery

Aginsky, and William Flynn in their entirety.

2

ORDER GRANTING DEFENDANTS AND CROSS- COMPLAINANT'S MOTION FOR TERMINATING AND OTHER
SANCTIONS AGAINST PLAINTIFFS
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{|'The Court sustained certain objections at the Evidentiary Hearing. To the extent the Court’s

rulings at the Evidentiary Hearing conflicts wjth:this Order, those rulings control.
The Court hereby denies Plaintiffs’ Réquest for Judicial Notice.

FFor the reasons stated at the Evidentiary Hearing_, the Court hereby denies Plaintiffs’
“Motion in Limine to Exclude Samuel S. Rubin and Gerald M. LaPorte From Testifying At
The October 13, 2015 Hearing Or, Alternatively, Continuing The Hearing To Permit Plaintiffs

To Conduct Discovery.”

The Court’s Authority

The Court, after notice to any affected party, person, or attorney, and after opportunity for

hearing, may impose “a monetary sanction ordering that one engaging in the misuse of the

15 discovery process, or any attorney advising that conduct, or both pay the reasonable

monetary sanction is authorized . . . the court shall impose that sanction unless it finds that
the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.” (Code Civ. Proc.,

§ 2023.030(a).)

The Court, after notice to any affected party, person, or attorney, and after opportunity for

hearing, may impose “a terminating sanction by one of the following orders”:
“An ofder striking out the pleadings or part$ of the pleadings of any-party engaging

in the misuse of the discovery process.”

3

SANCTIONS AGAINST PLAINTIFFS
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25 || The California Code of Judicial Ethics states in Canon 3D(2): “Whenever a judge ...
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0o || CONCludes that lesser sanctions would not bring about the compliance of the offending

| pertinent to exposing that fact” terminating sanctions are appropriate. (/bid.)
24 _

“An.order dismissing the action, or any part of the action, of that party.”
“An order rendering a judgment by default against that party.”

(Code Civ. Proc., §§ 2023.030(d)(1), (2), and (4).)

Misuses of the discovery process include, but are not limited to, “[flailing to respond or to -

submit to an authorized method of discovery,” “[m]aking an evasive response to discovery,”

“[dlisobeying a court order to provide discovery,” and “[m]aking or opposing, unsuccessfully
and without substantial justification, a motion ,to‘compel or to-limit discovery.” .(Code Civ.

Proc., §§ 2023.010(d), (7), (g), and (h).)

It is also within the Court’s inherent power to issue terminating sanctions for misuses of the
cousts or the discovery process. (Stephen Slésinger, Inc. v. Walt Disney, Co. (2007) 155
Cal.App.4th 736, 740; Los Defensores, Inc. v. Gomez (2014) 223 Cal.App.4th 377, 391.)
Terminating sanctions may be appropriate in the first instance. (R.S. Creative, Inc. v.

Creative Cotton, Ltd. (1999) 75 Cal.App.4th 486, 497.) As the court in R.S. Creative stated

)

parly.” (/d. at p. 496.) Where “[t]he record demonstrates repeated violations of stipulations

concludes in a judicial decision, that a lawyer has committed misconduct or has violated any|

4
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|| provision of the Rules of Professional conduct, the judge shall take appropriate corrective

action, which may include reporting the violation to the appropriate authority.”

Further, Business & Professions Code section-6086.7 requires the Court to notify the State
Bar of “[t]he imposition of any judicial sanctions against an attorney except for failure to

make discovery or monetary sanctions of less than one thousand dollars.”

A “[jludge who learns in court proceedings that a withess has engaged in criminal activity,”
such as perjury, may inform law enforcement authorities. Canons 2A, 3A.” Cal. Judges

Ass'n, Judicial Ethics Update, February 2010, section C1.

The Court’s Prior Orders

On September 8, 2015, the Court ordered Plaintiffs to “immediately take steps to freeze all
of their electronic documents so that they cannot be modified or deleted.” (Declaration of
Jay P. Srinivasan in Support of Defendants’ Motion for Terminating and Other Sanctions

Against Plaintiffs for Spoliation of Evidence (“Srihivasan Decl.”), Exh. Y, atp. 1.)

On October 6, 2015, the Court ordered a forensic examination of all of Plaintiffs’ relevant
electronic media, and ordered Plaintiffs to produce for forensic imaging all of Plaintiffs’ and

Plaintiffs’ affiliates’ devices that “could have ever sent, received modified, opened, altered,

| or otherwise would have been used to view any copy of the Joint Venture Agreement

(including ‘Version 2’), Exhibit 41 [the cover letter], and all Property Management

Agreements (including the Luxe La Cienega PMA), as well as Neil Shekhter's home and

‘office computers (the ‘Devices’).” (Srinivasan Decl., Exh. Z, at p. 2; see also Plaintiffs’

Evidentiary Hearing Exhibits (“Plfs.’ Hr. Exhs.”), Exh. 26, atp. 2.) The Court also ordered

5

ORDER GRANTING DEFENDANTS' AND CROSS-COMPLAINANT'S MOTION FOR TERMINATING AND OTHER
SANCTIONS AGAINST PLAINTIFFS
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| "Pl‘aimi‘ffs to produce a list of all such relevant devices. (Srinivasan Decl., Exh. Z,atp. 2; see

|| Motion subject to an Evidentiary Hearing to resolvé the allegedly conflicting testimony

| “purposeful, bold,;_'ibreathtaking violations of this Court’s Orders that are UNDISPUTED and

.o |[ADMITTED.” (d., at p. 4) The Order determined that “Plaintiffs' own evidence and/or

|| ordered that an Evidentiary Hearing would be held to resolve the alleged conflicts in the
23 ||

|| credibility. The Court invited counsel for both Plaintiffs and Defendants to present live

|in support of or in opposition to the Motion.

also Pifs.’ Hr. Exhs., Exh. 26, at p.2)
On:July 29; 2016, the Court issued an Order granting Defendants’ and Cross-Complainant’s

 submitted:in support of or in opposition to the Motion, a true and correct copy of which is

attached hereto as Exhibit A. (Exh. A [July 29, 2016 Order].) The Order detailed the

undisputed facts establish violations of the Court's 9/8/2015 and 10/6/2015 discovery
orders.” (/d., atp. 3.) For instance, the Court found that Neil Shekhter admitted to deleting -
files-from his-personal computer, replacing the hard drive of his computer with a new one,

altefing files; and failing to transfer all files to the new hard drive. (/bid.) The Court also

Lennon, containing Joint Venture related documents, and that the IT Administrator for NMS
Properties, Inc. admitted to using a program called “eraser Portable” to delete files from

another NMS employee’s.computer. (/bid.)

Recognizing the severity of terminating sanctions, on September 14, 2016, the Court

testimony submitted by Defendants in support of the Motion as compared to the testimony

submitted by Plaintiffs in opposition to the Motion, and to assess each of the witness'

testimony from.any witness whose declaration or deposition testimony had been submitted

6

ORDER GRANTING DEFENDANTS' AND CROSS-COMPLAINANT'S MOTION FOR TERMINATING AND OTHER
SANCTIONS AGAINST PLAINTIFFS : ‘
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The ‘Evidentiar‘y Heating took place on October 14, October 17, Octobér 18, October 19,

|| October 20, October 24, October 25, and Octob_er 28, 2016.

Defendants presented for-direct and cross-examination the followihg perq'ibient witnesses:
Michelle McClure, Steven Fein, Jonathan Watson, and Eric Samek. Defendants also
presented for direct and cross-éxamination the following expert witnesses: Gerald LaPorte

and Samuel Rubin.

|| Plaintiffs presented for direct and cross-examination the following percipient witnesses:

Daniel Lennon and Brian Bowis. Plaintiffs also presented for direct and cross-examination

the following expert witnesses: Valery Aginsky, Scott Cooper, William Flynn, and Kathleen

}Nicolaides.

Factual Findinas

The Joint Venture Agreement as Executed and Amended

On or about September 8, 2010 the parties entered into a Limited Liability Company
Agresment for P6 LA MF Holdings 1 LLC (hereinafter the “JVA”) to acquire, finance, hold,
develop, construct, operate, maintain, renovate, lease, market, sell, and otherwise deal with
multi-unit residential apartment buildings in Los Angeles. (See Srihivasan Decl., Exh. E;

see¢ also Defendants’ Evidentiary Hearing Exhibits (‘Defs.’ Hr. Exhs.”), Exh. 1.)

Throughout'this litigation, Plaintiffs have advanced and continue to rely on what they refer to

as "Version 2" of the JVA. (See, e.g. Third Am. Compl. (“TAC"), 1 22(b); Declaration of Neil |

|| Shekhter In Support of Plaintiffs’ Motion for Forensic Examination, filed on January 19,

2016, 11 11-14; Sec. Am. Compl. (“SAC"), 1291, First Am Compl. (‘FAC"), 19 40-41, 67.8,

7
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SANCTIONS AGAINST PLAINTIFFS
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|| Section 11.1 is irrelevant].) Even Plaintiffs’ Opposition claims that “Version 2” is the only

20 || ‘

21 |

| For Terminating And Other Sanctions (“Opp.”) at pp. 4-6; Declaration of Neil Shekhter In

22
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26
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- 28

|168. 171.) "Version 2" is the only “version” of the JVA'auéged to be effective by Plaintiffs.
(TAC, 122(b).) .Plaintiffs:ha\/e p'r'evi‘ou?sly taken the position that the ’questibn of whether

“ersion 2" is authentic is at the core of this case. (Srinivasan Decl., Exh 0, at 8:7-9:2

| [Plaintiffs’ counsel stéting that the disagréement over difféerent ‘versions” of the JVA is

| “really at the heart of the case”-and equating the “buy/sell arrangement” with the rightto

éi“buy out AEW’]; id., Exh. P, at p. 5 [explaining that the a'IIAe_ged Buy/SeII right was “critical to

:t’he deal insofar as Shekhter was 'coneem”e‘d;;’],)

Plaintiffs’ attempt to walk away from these claims now not only ignores Plain’tiﬁs’ past

pleadings, but aiso violates the sham pleading doctrine, as the Court already found in its

order granting Defendants’ demuirrer to the TAC. (Cont’ins. Co. v. Lexingtoh Ins. Co.

11(1997) 55 Cal;AppAith 637, 646 [Plaintiffs cannot “discard factual allegations of a prior
14 |

compiaint, or avoid them by contradictory averments, in a superseding, amended pleading.”]
[internal marks and citations omitted]; June 8, 2016 Order Sustaining Defendants’

Demurrers to Plaintiffs’ Third' Amended Complaint, at pp. 5:7 [rejecting as a sham pleading

version of the JVA that could be effective. (See Plaintiffs’ Opposition To Defendants’ Motion

{_Support Of Opposition To AEW’s‘Motion For Terminating And Other Sanctions (“Shekhter

2411 Decl. 1SO Sanctions Opp.”), 11 26-33)

25 |

In 2010, Neil Shekhter of NMS Capital Parthers |, LLC (“NMS”) and Eric Samek of P6 LA
MF Holdings SPE, LLC ("AEW”) initiated discussions regarding a potential teal estate joint
venture. Both parties were represented by skilled and able counsel (AEW being

8

CRDER GRANTING DEFENDANTS' AND CROSS-COMPLAINANT'S MOTION FOR TERMINATING AND OTHER
SANCTIONS AGAINST PLAINTIFFS |
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represented by DLA Piper, LLC, and NMS being represented by Sheldon Chernove and
then Schultz & Wright, LLP), and all aspects of the joint venture agreement were heavily
negotiated in arm’s-length discussions. (Srinivasan Decl., Exh. B, at 39:18-25 [deposition of

Jim Andersen).)

Article 11.1 of the JVA contains the Buy/Sell provision, whereby either party could have the
opportunity to buy or sell the other member’s interest in the joint venture at a certain price,
assuming certain conditions are met. “Version'1 "—what Plaintiffs call the as-executed
JVA— contains a 5-year Buy/Sell provision (“At any time after five (5) years from the date
hereof”). (/d., Exh. E at Art. 11.1; see also Defs.’ Hr. Exhs., Exh. 1.) “Version 2" contains a
3-year Buy/Sell (*At any time after three (3) years from the date hereof”). (/d., Exh. K, at Art,|
11.1; see also Defs.’ Hr. Exhs., Exh. 3.) “Version 3"—what Plaintiffs call the as-amended
operative JVA—contains the same 5-year Buy/Sell provision contained in the éxecuted JVA;_

(Defs." Hr. Exhs., Exh. 2, at Art 11.1.)

The parties negotiated and agreed to a 5-year Buy/Sell provision in Article 11.1, and Neil
Shekhter was aware of this. Initially, as reflected in the May 2010 term sheet that was “not
a legally binding commitment by either party,” AEW and NMS considered a buy/sell right
that could be triggered “for individual properties at the later of (i) three years from the
'acquisition of the property for which the buy/sell is being triggered or (i) the stabilization of
the property for which the buy/sell is being triggered.” (Srinivasan Decl., Exh. A; see also
Defs.’ Hr. Exhs., Exh. 6.) On July 28, 2010, Sheldon Chernove, NMS’ deal counsel,
requested in edits to the draft agreement that the Buy/Sell term not be available until after
five years, writing regarding Article 11.1 to a draft joint venture agreement: “SHOULD NOT

BE TRIGGERED BEFORE THE EXPIRATION OF THE 5 YEAR PERIOD.” (Srinivasan

9

ORDER GRANTIING DEFENDANTS’ AND CROSS-COMPLAINANT'S MOTION FOR TERMINATING AND OTHER
SANCTIONS AGAINST PLAINTIFFS
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‘Chernove was a request by NMS to change the Buy/Sell term from the later 6f three years

Decl., Exh. D at Art. 11.1 [capitalization in original]; see also Defs.’ Hr. Exhs., Exh. 7.) NMS

(i.e.. Neil Shekhter) received a copy of these redlines. (Id.) This email and draft from Mr.

or stabilization to a 5-year Buy/Sell term. (See Oct. 24, 2016 Hr. Tr., at 11:2-14:16

[testimony of Eric Samek].)

Around the same time, then-Chief Operating Officer and later NMS President Jim Andersen
also requested a 5-year Buy/Sell term instead of the later of three years or stabilization by
calling Jonathan Watson at AEW and directly asking for this term. (Oct. 20, 2016 Hr. Tr., at
10:8-13:3; 14:1-15:9.) Mr. Watson testified credibly at the Evidentiary Hearing that NMS
requested a 5-year Buy/Sell term because “he was concerned that NMS may not have the
financial capacity to compete with AEW in a buy-sell situation within three years” and that
NMS’ request was accepted by AEW, incorporated into the JVA, and never altered
thergafter. (Srinivasan Decl., Exh. E, at Art. 11.1; see also Defs.’ Hr. Exhs., Exh. 1.)
Plaintiffs have provided no evidence to the contrary. In fact, at the Evidentiary Hearing,
Plaintiffs introduced a contemporaneous AEW memorandum dated August 30, 2010, which
affirms that the Buy/Sell “can now be triggered after five years only,” a change from the “the

later of 3 years or stabilization.” (PIfs.” Hr. Exhs., Exh. 81.)

Plaintiffs have provided no evidence that during the negotiations, before the JVA was

executed, the parties contemplated a Buy/Sell provision that could be tfiggered after 3 years
alone, and ample testimony from Defendants’ witnesses supports the fact that a “straight” 3-
year Buy/Sell has never appeared in any draft or final JVA. (See, e.g., Oct. 19, 2016 Hr. Tr.,

at 141:4-8 and 159:24-160:13 [testimony of Steven Fein]; Oct. 14, 2016 PM Hr. Tr., at

10

ORDER GRANTING DEFENDANTS' AND CROSS-COMPLAINANT'S MOTION FOR TERMINATING AND OTHER.
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‘ | predate months of negotiations as well as the execution of the JVA. (See Opp. at p. 15))

| acceptance of NMS’ request for a longer Buy/Sell provision (Srinivasan Decl.; Exh. F at

| confirmed, in July 2013, that the three-year “concept” “didn’'t make it.into the actual LLC

27:12-17 [testimony of Michelle McClure].) Plaintiffs’ only support is to cite two emails that

NMS’ counsel testified at his deposition that the inciusion of the 5-year term reflected AEW’s

129:18-130:8), and NMS repeatedly provided third parties with copies of this agreement

containing the 5-yea.r provision (see, e.g., id., Exhs. G, H). NMS’ General Counsel also

Agreement.” (Srinivasan Decl., Exh. |; see also Defs.’ Hr. Exhs., Exh. 47.) Plaintiffs have

provided no evidence to the contrary.

The 5-year Buy/Sell language was included in the executed JVA. (See, e.g., Oct. 14, 2016
AM Hr. Tr., at 17:16-19:22 [téstimony of Michelle McClure]; Oct. 24,2016 Hr. Tr., at 14:13-

16 [testimony of Eric Samek].) In fact, Plaintiffs concede this point. (Oct. 28, 2016 Hr. Tr.,

at 178:2-9.)

The JVA was amended numerous times after it was executed, by both standalone,
separately executed amendments and by slipsheet or substitute pages. (See, e.g., Oct. 14,
2016 PM Hr. Tr., at 30:6-33:3 [testimony of Michelle McClure]; Oct. 20, 2016 Hr. Tr., at 16:4-

32:1 [testimony of Jonathan Watson].)

First, as multiple witnesses have testified, these included amendments by slipsheet
pages in January 2011 to include the concept of “Specified Properties,” a term that

continued to be included and affirmed in later standalone Amendments including at
least the Third, Sixth, Eighth, Ninth, and Tenth Amendments to the JVA. (See, e.g.,
Oct. 14, 2016 PM Hr. Tr.,-at 30:6-33:3 [testimony of Michelle McClure]; Oct. 19,

11
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2016 Hr. Tr. at 134:10-139:23 [testimony of Steven Fein]; Oct. 20, 2016 Hr. Tr., at

16:4-32:1 [testimony of Jonathan Watson]; see also Defs.’ Hr. Exhs., Exhs. 11:15.)

Email communications confirm that the as-amended JVA including these January
2011 “Specified Property” amendients was approved by and con‘s,isténtly relied"
upon by all parties going forwaird. (Defs.”Hr. Exhs., Exhs. 9, 17.)Plaintiffs failed to
present any testimony other than Neil Shekhter’s self-serving declaration
undermining.the well-supported: position that the operative JVA as amended by the

parties contained the “Specified Properties” concept.

As “Version 2" does not contain this concept, this is yet another reason “Version 2 :

cannot have been the JVA relied upon'by the parties for five years, and Neil

Shekhter’s ¢laims to the contrary are not credible in light of this évidence. Jonathan |
Watson and others testified that NMS’ practice of making and requiesting capital
contributions on a basis other than 70% from the Investor Member and 30% from
the Operating Member would be inconsistent with a JVA without the “Specified
Property” term. (See, e.g.; Oct. 20, 2016 Hr. Tr., at 27:28-28:21 [testimony of
Jonathan Watson]; Oct. 19, 2016 Hr. Tr., at 134:11-137:21 [testimony of Steven'
Fein].) Plaintiffs have not provided any credible testimony contradicting the
extensive evidence that all parties used and relied upon the JVA as amended with

the “Specified Properties” concept, and the 5-year Buy/Sell provision.

Second, every subsequent amendment of the JVA is well documented, whether
through contemporaneous emaiil communication or a standalone executed
amendment, ahd every subséguent amendment invoived the participation of

counsel. (See Defs.’ Hr. Exhs., Exhs. 9, 11-15, 17.) By contrast, Plaintiffs have
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presented no contemporaneous written evidence of the alleged “typo” which.
purportedly resulted in the creation of “Version 2” as alleged by Neil Shekhter except
for the September 14, 2010 “Cover Letter.” As discussed further ‘b‘el‘ow, this single

communication is itself a forgery and lends no support to Plaintiffs’ claims.

Both the incorporation of the 5-year Buy/Sell term and the January 2011 “Specified
Properties” amendments also were affirmed by Tom Johnston, NMS’ counsel, repeatedly in

writing. (See Defs.’ Hr. Exhs., Exhs. 10, 17 ['NMS has consistently certified that the [JVA]

{ with the ‘Change Pages] is the [JVA] on transaction [sic] after January 21, 2011.".)

“Version 2” of the JVA

“Version 2” first appeared on NMS’ devices on July 15, 2013. (Rubin Decl., 124.) Plaintiffs
do not dispute this. (Declaration of Scott Cooper In Support Of Plaintiffs’ Opposition To
AEW's Motion For Terminating And Other Sanctions (“Cooper Decl.”), 11 17-19; Defs.’ Hr.
Exhs., Exh. 31.) “Version 2” contains a 3-yeaf Buy/Sell term, noi the 5-year term negotiated
and confirmed by NMS’ lawyers. (Srinivasan Decl., Exh. K, at Exh. 5, at Art. 11.1; see also
Defs.” Hr. Exhs., Exh. 3.) According to Neil Shekhter's sworn testimony, he received
“Version 2" in hard copy from Eric Samek in 2010, after claiming that the original version of
the agreement’s inclusion of a 5-year Buy/Sell provision was a “typo,” and that it should
havs been three years instead. (Srinivasan Decl., Exh. J at 47:10-14; 52:24-53:1; Exh. K, 1

13.)

According to Neil Shekhter’s testimony, the 5-year Buy/Sell term contained in the executed

JVA was a"typo” that Mr. Samek agreed to “fix .". . by changing Section 11’s Buy/Sell from

|| @ 5-year term to a 3-year term.” (Shekhter Decl. ISO Sanctions Opp., 1 26; Srinivasan
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-extensive testimony to the contrary, in(:'I'uding deposition testimony by ex-NMS executive

'Exh. 40.) According to Plaintiffs, no hard copies of “Version 2" have been destroyed.

Decl., Exh. J [Deposition of Neil Shekhter], at 52:24-53:1.) This allegedly led to Mr. Samek

sending a hard copy of “Version 2" to Neil Shekhter along with the September 14, 2010
“Cover Letter” in September 2010. (Shekhter Decl. ISO Sanctions Opp., 11 28-31.) Aside
from Neil Shekhter’s testimony, which lacks credibility, there is no testimony that the 5-year

Buy/Sell language was ever changed after ﬂ;me JVA was executed. AEW presented

Jim Andersen and NMS’ own deal counsel at the time the JVA was negotiated. (See, e.g.,
Srinivasan Decl., Exh. F [Deposition of Sheldon Chernove], at 131:9-13:5; id., Exh. B
[deposition of Jim Andersen], at 120:18-121:22; Oct. 14, 2016 AM Hr. Tr., at 19:2-22
[testimony of Michelle McClure]; Oct. 20, 2016 Hr. Tr., at 14:24-28 [testimony of Jonathan
Watson}]; Oct. 19, 2016 Hr. Tr., at 133:21-134:9 [testimony of Steven Fein]; Oct. 24, 2016

Hr. Tr., at 18:14-20:7 {testimony of Eric Samek].)

receiving it from Mr. Samek, even keeping it in his safe. (Srinivasan Dec!., Exh. K, 1 14; see

also id., Exh. J [Sept. 22, 2015 Deposition of Neil Shekhter], at 59:20-60:5; Defs.’ Hr. Exhs.,

(Srinivasan Decl., Exh. N [Dec. 10, 2015 Deposition of Neil Shekhter], at 291:9-12.)
Plaintiffs and their counsel have repeatedly verified their story about “Version 2" under oath.
(See, e.g., Srinivasan Decl., Exh. K, 1 13; see also Defs.’ Hr. Exhs., Exh. 40; Srinivasan
Decl., Exh. L, 112; id., Exh. M, 1 3 [‘At least on Plaintiffs’ end, there has been no document

alteration, spoliation or fabrication . . . ."].)

Plaintiffs were ordered to produce the “original hard copy” of “Version 2" in the

Court’s October 6, 2015 Order Granting Defendants’ Motion for Forensic
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Examination (the “October 6, 2015 Order’), and repeatedly assured the Court that

théy had complied with this Order.

Plaintiffs-have repeatedly alleged that “Version 2” is the “only version” of the Jo‘int'
Venture Agreement that they agreed to, and have repeatedly asserted that the
document they provided to Defendants on S:e_pte'm_be'r; 22, 2015 is the “original” |
“Version 2" that was allegedly delivered to Neil Shekhter in September 2010. (See, |
e.g., Srinivasan Decl., Exh. J, at 1‘5:3-16:1 1 22:10-25 [“This document, sir, is the
document that was sent to our office, that is correct.”]; id., Exh. K at 1 14 s[;‘Sincé my
receipt of-the documentation in the preceding paragraph in mid-September 2010, |
have carefully maintained the original hard copies of Version 2 and Mr. Samek’s
September 14, 2010 cover letter for it. Pursuant to the Court’s September 8, 2015
order in this case, | recently turned t}hem over to my.counsel, Steven Zelig.”}; id.,
Exh. P, at pp. 5, 11-12 [“[T]he original has remained in Shekhter's possession until
recently, when he turned it over to NMS counsel for handling and maintaining in
accordance with the September 8, 2015 order of this-Court.”; “[P}laintiffs have
assembled original hard copies of the agreemerits for holding in escrow . . . [and]
produced for copying ﬁii)y AEW the original hard copies of JVA Version 2 and the La
Cienega PMA." ]; ‘S-'u'pp.lemental Declaration of Jay P. Srinivasan In Suppoit Of
Reply To Motion For Terminating -And OtherSénCtionsAgainst Plaintiffs For
Spoliation Of Evidence (“Supp. Srinivasan Decl.”), Exh. E [‘Please undetstand that it |
is our position that this letter and version 2 was 'réCeive‘d in 2010. Once again, if you

take the only copy of the letter and subsequent testing démon'St‘rates that the age of
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expe.rt William Flynn admitted this fact. (Oct. 28, 2016 Hr. Tr. at 62:25-63:14; 70:11-15;

the paper is after 2010, it will be our position that there has been an alteration.”]; see

also Defs." Hr. Exhs., Exh. 40.)

“Version 2" was not created and sent to NMS from AEW in September 2010. It was printed
at the NMS offices on July 15, 2013. (Declaration o6f Gerald M. LaPorte In Support Of
Motion For Terminating And Other Sanctions Against Plaintiffs And Plaintiffs’ Counsel

(‘LaPorte Decl.”), 1 116; see also id., 11 38-45; Pifs.” Hr. Exhs., Exh. 14.) Plaintiffs’ own

71:19-25; 76:23-77:11.) Plaintiffs’ counsel did not argue to the contrary at the Evidentiary

Hearing:

Gerald LaPorte, the Director of the Office of Investigative and Forensic Sciences at
the National Institute of Justice, a division of the United States Department of
Justice; who is a nationally recognized expert trained by the Secret Service,
examined the actual document Neil Shekhter claims he received in 2010 and kept in

his safe. (LaPorte Decl., 113, 15; see also PIfs.’ Hr. Exhs., Exh. 14.) Based on Mr.

LaPorte’s findings, “Version 2” is not authentic. (LaPorte Decl., 1 116; see also Plfs.|

Hr. Exhs., Exh. 14.) ltis conclusive from examining the “CPS” code of the
document—an anti-counterfeiting code that is created by some office printers—that
“Vetsion 2" was first printed on a Xerox WorkCenter 7775 multifunction office
machine at Plaintiffs’ offices on July 15, 2013 —not at AEW’s offices in September
2010. (/d., 1 116; see also id., 11 38-45; Pifs.’ Hr. Exhs., Exh. 14.) Mr. LaPorte
confirmed these findings in credible and unrebutted testimony before this Court.

(See Oct. 14,2016 PM Hr. Tr., at 51:27-52:9; 64:9-28 [“| am a hundred percent
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certain that [the] Q-1 Version 2 document was printed in July of 2013. It was not

~ produced in September of 2010."].)

None of Plaintiffs’ forensic experts dispute Mr. LaPorte’s finding that, per
the CPS code reflected on the original “Version 2,” it was printed on July
15, 2013 on a machine located in NMS' offices. (See, e.g., Oct. 17, 2016 |
~at 62:27-63:22; 66:10-15 [testimony of William-Flynn]; Oct. 28, 2016 Hr.
Tr., at 105:8-22 [testimony of Kathleen Nicolaides].) In fact, Mr. Flynn
testified that it would be “inauthentic” to represent the original “Version 2" »
document produced by Plaintiffs as a document from September 2010.

(Oct. 28, 2016 Hr. Tr., at 71:18-28; 72:11:77:11.)

In the face of Mr. LaPorte’s un-contradicted findings that the “original Version 2” was

printed in July 2013 from an NMS printer, and despite Plaintiffs’ repeated sworn
representations that the “Version 2” in their possession was the ‘original” they
received in 2010, Plaintiffs’ response is to claim that the “Version 2 produced for
forensic examination is not an original at all and in fact is merely a copy of the
original document. However, Mr. LaPorte credibly and thoroughly testified that the
“Version 2" produced by Plaintiffs is not a photocopy of any “original” that they
received. Itis a first generation iteration of the document, sent from a computer
directly to a printer. (LaPorte Decl., 11 18, 48-49; see also Oct. 14, 2016 PM Hr. Tr.,
at 62:3-63:15; PIfs.’ Hr. Exhs., Exh. 14.) Plaintiffs’ evidence to the contrary is not
credible as Mr. Flynh does not provide a “reasoned explanation of why the

underlying facts lead to the ultimate conclusion” that he believes the original
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“Version 2” was “a copy or scanned version of'the ‘do,cyurnent that was subsequently .

printed.” (Bushling v. Fremont Med. Ctr. (2004) 117 Cal.App.4th 493, 510; Cooper
Decl., 1.40.) Mr. Fiyrin, Pldintiff’ expeft, concéded that the document NMS
produced was printéd 6n July 15, 2013, not in-Septemiber 2010. (Oct. 28, 2016 Hr.

Tr. at 62:25-63:2,)

“Version 2” also contains a CPS code on every page, but for one page—Mr.
Samek’s signature page, which differs fromithe rest of the document in other ways
as well. (LaPorte Decl., 11 46-53; see also Pifs.’ Hr. Exhs., Exh. 14.) This means
that Mr. Samek’s signature page on “Version 2" was removed or taken from ano’the‘rz
source and substituted into the document after it was first printed on July 15, 2013.

{/d., see alsoid., 1 16.) Again, Plaintiffs do not dispute this. (Flynn Decl., 1 44; see |

dlso Defs.’ Hr. Exhs.; Exh. 32.)

Finally, Mr. LaPorte examined all other copies of “Version 2" produced by Plaintiffs
(as Plaintiffs testified that no copies of “Vgﬁrsion 2” have been destroyed).

. (Srinivasan Decl., Exh. N,-at 291:9-12 [deposition testimony of Neil Shekhter].)
Based upon examining these other documents and ;’th‘eir various imperfections and
trash'marks, these other copies are copies of the July 2013 “Version 2" produiced by
Plaintiffs, not the other way around. (LaPorte Decl.-‘, 1117, 54-67; see also Pifs.” Hr.’
Exhs.; Exh. 14.) Plaintiffs do not dispute this. (Flynn Decl., 19 46-47: see also

Defs.’ Hr. Exhs., Exh. 32; Oct. 28, 2016 Hr. Tr., at 68:5-69:14.)

“Version 2" was created by Neil Shekhiter and his son Adam Shekhter in-July 2013.
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Samuel S. Rubin, Managing Director of Digital. Forensics at Stroz Friedberg, was

able to tie the creation of “Version 2” to Neil Shekhter's and Adam Shekhter's
computers. ' Mr. Rubin’s ffindihgs’indicafe that onz'Ju’"Iy 12, 2013, Neil Shekhter
emailed his son Adam a PDF of the original, executed agfeément with the 5-year
Buy/Sell provision—in an electronic file called “P6 LA MF Holdings | LLC.”
(Declaration of Samuel S. ’ﬁubﬁinv In Support Of Motion For Terminating And Other
Sanctions Against Plaintiffs For Spoliation Of Evidence (‘Rubin Decl.”), 1 27(a); see
also-PIfs.’ Hr. Exhs., Exh. 7.) Then, on the nightof Sunday, July 14, 2013, at 9:46
p-m.,-an unknown computer not produced for forensic examination opened and
modified a file called “P6 LA MF Holdings | LLC clean'NS 123 PRINT.pdf'—a title
identical to the PDF of the original agreement forwér‘de'd to Adam Shekhter, but for
the appended language “clean NS 123 PRINT.” (Rubin Decl., 1 27'(b); see also

Pifs.’ Hr. Exhs., Exh. 7.)

The next day, on July 15, 2013 at 1:24 p.m., this same file was then transferred to a
USB flash drive (which Plaintiffs have not produced to Defendants), from the
unknown computer, and opened on Adam Shekhter's NMS desktop computer at
5:51 p.m. (Rubin Decl., 19 27(c)-(d); see also Pifs.” Hr. Exhs., Exh. 7.) The file was
then printed—matching perfectly with the timing of the printing seen on the CPS
code discovered by Mr. LaPorte. (See LaPorte Decl., 11 15, 39 [‘[Version 2] was
printed between 1500 and 1600 hours;.or 3:00 p.m.~ 4:00 p.m. PST on July 15,

2013']; seealso Pifs.’ Hr. Exhs., Exh. 14.) Then, just after 4 p.m. and after “Version

2” was printed, it was scanned (eliminatifig all metadata), and then emailed at 4:51

p.m., by Adam to his father. (Rubin Decl., 19 27(f)-(h): see also Pifs.’ Hr. Ekhs.,
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Exh. 7.) Further, there is no forensic record or discussion of “Version 2” at all.in

NMS’ files until it was created in July 2013. (Rubin Decl., 1 5(a); see also Pifs." Hr.

Exhs., Exh. 7.y

Plaintiffs’ argumesits to the contraty are not convincing.or credible. (See Opp: atpp.g'E
13-14; Cooper Decl., 11 17-26; see also Defs.’ Hr. Exhs., Exh. 31.) In fact, other
than the contents of the “P6 LA MF Holdings I LLC clean NS 123 PRINT.pdf” file,
Plaintiffs’ expert Scott Cooper testifies that 5hé does not dispute any element of Mr.
Rubin's timeline as described above, including the fact that Neil Shekhter sent PDE
copies of “Version 1" and “Version 3” to Adam Shekhter on July 12, 2013, and the
fact that the file was copied to a USB flash drive which was connected to and
opened on Adam Sh‘ekhter’s»co;mputer.ju"s;t moments before the “"Scan/Adam” folder |
was created and Adam emailed the electronic version of “Version 2" to Neil. (See
Oct. 25, 2016 Hr. Tr., at 106:16-108:17.) However, the fact that Defendants are
unable to detail what was contained in the “P6 LA MF Holdings I LLC clean NS 123
PRINT.pdf file is due to Plaintiffs’ deletion and/or withholding of the file, and does |
not entitle Plaintiffs to an inference in their favor. (See Cooper §Décll., 19 23-27; see |
also Defs." Hr. Exhs., Exh. 31 ) Plaintiffs have not provided any evidence that this.
file is nbt the original forged PDF version of “Version 2.” The fact that Deferdants
cannot analyze this file is due to Plaintiffs’ destruction of evidence, and will not
excuse Plaintiffs’ misconduct. (Reeves v. MV Transp., Inc. (2010) 186 Cal.App.4th
666, 681.) Plaintiffs maintained this frivolous position during the Evidentiary

Hearing; and none of Plaintiffs’ withesses were able to provide any credible

a‘lt'ernétive.explanétion as to the contents of the “P6 LA MF Holdings I LLC clean NS
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“Vertsion 2" |s not an authentic document. ltis a fokgery.

_Buy/S_eIi‘.term, the fact that this term was never changed, even when the January

'2011 “Specified Property” amendments were agreed to, as well as the extensive,

123 PRINT pdf* document. The fact that Plaintiffs chose not to have either Neil of
Adam Shekhtef'ﬁtéstify=_at,the Evidentiary Heﬁring only confirms that there is 1o

viable altérnative explanation.

Significantly, Mr. Cooper did not make any fo;rensi'c fi'n,dihgs affirmatively
,establisri'in.gs -that ""Vérs'i'o‘n 2" With the 3-year Buy/Sell provision was first created in
September 2010 or confirming Neil Shekhter's story about “Version 2.” (Oct. 25,
2016 Hr. Tr., at 42:3-16.) Neither did Dr. Aginsky, Mr. Flynh, or Ms. Nicolaides.
(Oct. 17, 2016 Hr. Tr., at 55:4-58:2 [testimony :of Valery Aginsky]; Oct. 28, 2016 Hr.
Tr., at 62i27-63:22; 66:10-15 [testimony. of William Flynn]; Oct. 28, 2016 Hr. Tr., at

105:8-22 [testimony ‘of Kathleen Nicolaides].)

The Court adopts and is persuaded by with Mr. LaPorte’s and Mr. Rubin’s
conclusions, based on extensive evidence, that “Version 2" is a forgery; that it waé
not created and delivered in 2010 by AEW, and'that it was fabricated and printed byg
Plaintiffs at their own offices in 2013. (LaPorte Decl., T 116 [“it is my unequivocal
opinion that ["Version 2] is not authentic.”]; Rubin Decl., 1 15 [‘Forensic evidence of
the NMS Devices establishes that ‘Version 2’ of the JV Agreement is a forgery.”];
see also Plfs.” Hr. Exhs., Exh. 7 & 14.) The Court also hotes the extensive

contemporaneous documentary evidence supporting the incorporation of the 5-year

consistent, and credible testimony of multiple witnésses. There was no testimony to
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the contrary, 'wh_éthe:r-»by declaration or live testimony, except for the declarations of
Neil Shekhter, whose testimony the Court finds not to be credible, and who failed to
appear fot five testimony. (See Pen. Code, § 470(c) [*(c) Every person who, with thef
'i'rfitent to defraud, alters, ‘cof'rupt’s, or falsifies any record-of any will, codicil,
conveyance, or other instrumeént, the reC’ord.o‘f which is,by law evidence ... is guilty
6f forgery.”], id., §470(d) [“(d) Every person who, with thé"ir{jte“nt to defraud, falsely
makes, alters; Afo’r'gézs’, or counterfeits, utters, publishes, passes or attempts or. offers
to pass, as true and genuine, any of the following items, knowing the same to be
false, altered, forged, or counterfeited, is guilty of forgery: . . . contract for money or
other prOperty, [or] contract.”]; id., § 471 [“Every person who, with intent to defraud
another; makes, forges, or alters ... any instrument purporting to be any record ...

specified in Section 470, is guilty of forgery.”];)
The “La Cienega Pr_Opeh‘y Management Agreement”

Plaintiffs have represented to the Court that the “La Cienega Property Management
Agreement” is not a forgery. (Srinivasan Decl.; Exh. K, 11 22-23; see also Defs.’ Hr. Exhs.,
Exh. 5.} Plaintiffs produced the purported original hard copy “La Cienega PMA” for forensic

examination. (LaPorte Decl., 1 10.b; Srinivasan Decl., Exh. K, 11 23-24; see also Plfs.’ Hr.

|Exhs., Exh. 14; Defs.’ Hr. Exhs., Exh. 5.)
23|

The “La Cienega PMA” was first submitted in the matter of P6LA MF Holdings /LLC, etal |

v. NMS Properties, Inc., BC 584878 (Los Angeles Superior Court, filed June 11, 2015) (the |
“P6 Action”), in- which AEW sought the removal of Plaintiff-affiliate NMS Properties, Inc. as

progerty manager of the various properties associated with the joint venture. (See generally-
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Srinivasan Decl., Exh. Q.)j NMS Propeities, Inc. is répresented by ihe same counsel as
Plaintiffs in this matter and is an affiliate of Plaintiffs and Neil Shekhter, who is also GEO.
Defs.’ Hr. ExHis., Exh. 4.) On June 23, 2015, the Court conducted a lengthy hearing on
AEW's request for a preliminary injunction—a request that had been extensively briefed
over. the previous two weeks. At the hearing on that motion &nhd in connection with the
briefing, Plaintiffs submitted"only a single Property Management Agreement (“PMA”)—for
1410 5th Street—which contained a 30-day notice of termination provision, as did all other
PMA versions and copies. (Srinivasan Decl., Exh. R, 11 25, 25.1 & Exh. F; see also Defs.’

Hr. Exhs., Exh. 4.) Neil Shekhter represented that this was the only PMA he was able to

locate. (Srinivasan Decl.,-Exh. T [Supplemental Declaration of Neil Shekhter], 13.) The

next day, on June 24, 2015, the Court granted AEW's motion for a preliminary injunction
removihg NMS Propertiés, Inc. based upon the 30-day notice provision and NMS Properties
gave ex parte notice that it would move for reconsideration. (d., Exh. S, at 5-6 of 9.) The
next day NMS Properties moved ex parte to have the ruling reversed based on Neil
Shekhter's sudden discoveéry of a supposed 2012 PMA for a property on La Cienegaw“th;e
_La Cienega PMA’—that putported to’include a 60-day termination proVis,ibn, as opposed to
the 30-day termination provision in the form PMA used for all of the properties. (Id., Exh. T
at Section 12.1; see also Defs. Hr. Exhs., Exh. 4.)' The presentation of this forgery and the .

breach of the actual La Cienega PMA are the subject of the Cross-Complaint in this action.

Two versions of the “La Cienega PMA” were created on-June 24, 2015, and both were

------
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Shekhter received multiple: émail_sf from the-email accounts of then-former NMS

finished briefing and arguing:the preliminary injunction motion. (See Rubin Decl., T

48(a); seealso Pifs.” Hr. Exhs., Exh. 7.) Shortly thereafter, arolnd 7:40 a.m., the

On June 24, 2015, beginning sometime betwsen 7:00 a.m. and 7:30 a.m., Neil

employees coritaining Word and PDF versions of PMAs for various properties, all of |

which containgd the 30:day provision, despite the fact that the parties had already

Coutt (Dept. 82) notified the parties that it had granted AEW's request for a

preliminary injunction. (Srinivasan Decl., Exh. S.)

A Microsoft Word file titled “Property Management-375 ns.doc” was created minu‘te.s;

after the Court’s Order on June 24, 2015 at 7:55 a.m. It was modified at 8:48 a.m.
(Supplemental.Declaration of Samuel S. Rubin In Support Of Defendants’ And

Cross Complainant's Motion For Terminating And Other Sanctions Against Plaintiffs

For Spoliation'Of Evidence (“Supp. Rubin Decl.”), 19 -45-‘46; see also Pifs.’ Hr. Exhs.,

Exh. 9.) This document was later wiped or deleted 'from Neil Shekhter’s computer
hard drive. (Supp. Rubin Decl., 131; see also Plfs.’ Hr. Exhs., Exh. 9.) It was

never produced.:

Then, on or around 9:00 a.m. on June 24, 2015, Neil Shekhter scanned one copy of |

what appeared to be the executed “La Cienega PMA” at his home. - _(Rubi:n Decl., 1
48(b); see also Plfs.’ Hr. Exhs.,:Exh. 7.) The scan occurred-in two parts, with the
break in the two scans occurring at the exact page where the termination provision
appears—the first.and only termination provision anywhere inA,the record that
specifies a 60-day term. (Rubin Decl., 1 48(b); see also Plfs.’ Hr. Exhs., Exh. 7.)

But this scan, while p’urpqrting to be for the “La Cienega PMA” with.a never-before-
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seen-60-day termination provision, contained a cover page showing that this
PMA was for a different property (for which Neil Shekhter had received the PMA
earlier that morning)—not the La'Cién'egé‘:pfdpeny; (Rubin Decl., . 48(c); see

also'Pifs.” Hr. Exhs., Exh..7.)
According to Neil Shekhiter's own declaration, this botched PMA was emailed to hig
counsel on June_ 24,2015. ('.'Shekht‘er Decl. ISO Sanctions Opp., 11'165-168.)

However, it was not produced or disclosed despite being clear evidence of the

forgery and fabrication of i‘evidence, and despite being ordered produced by this

Court. (See Oct. 18, 2016 PM Hr. Tr., at 40:23-42:22 [testimony of Samuel. Rubin].)

Later that same day, but after Plaintiffs provided ex parte notice based upon this
botched forgery, Neil Shekhter apparently realized his oversight and emailed Hi_’mselrf‘
a corrected version of the “La Cienega PMA” at 11:22 p.m., this time with the
corrected owner listed on the face page (‘Luxe La Cienega, LLC” instead of “1410
5" Street LLC"). (Rubin Decl., 1 48(d); see also Pifs.’ Hr. Exhs., Exh. 7: Defs.’ Hr.
Exhs., Exh. 4.) This corrected PMA—not the botched one circulated to his counsel
earlier that'day and which formed the basis for NMS’ ex parte notice—was the |
version submitted with Neil Shekhter's declaration less than 10 hours later in supp"cjft‘fi
of NMS’ ex parte application. There, Neil Shekhter swears that he suddenly found
this “La Cienega PMA” after the Court's hearing somewhere he had not previously -
looked and that itthad been “misfiled.” (Srinivasan Decl., Exh. T, 11 3, 4: see also
Defs.’ Hr. Exhs., Exh. 4.) Neil Shekhter also téstified that he found the “La Cienega |
PMA" in his office. (Srinivasan Decl. Exh. N, at 390:15-20.) It makes no sense— ‘
and Plaintiffs have 'proﬁeréd'ﬁd explanation—why Neil Shekhter would take the
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; document from his office and then bring it home to-scan. Again, none of fh'ese
2 documents Weﬁre.p'rod_ljced'.
3 ‘ - P cae . . .
) Neil Shekhter's testimony that he “noticed:that the PMA had:a second cover” so-he
5 |f © “re-scanned the agreement" is not-a credible explanation for the botched PMA. Neil |
6 ;:S 4 Shekhter provides no-details explaining why he performed multiple scans, including i
7 one with a face page :‘I’is_ting a different property. (Séfe S;he}ghte'r Decl. ISO Sanctions
: , Opp, 1134) Neil Shekhter did not provide any live testimony to bolstet this claim.
" Nor was any credible explanation offered for the very existence of this document.
" : ::; Neil Shekhter’s testimony that it “makes perfect sense” that he received PMAs by
:z 'I email the rﬁornii'ng of June 24, 2015 is also not credible, He does not explain why
14 the emails came from the email accounts of then-former NMS émployees and why
15 | he was receiving them aftér the preliminary injunction had been briefed and argued. |
1 (See Shekhter Decl: 1ISO Sanctions Opp., 1133.) Again, Neil Shekhter did not
1: | provide any live testimony to bolster this claim.
19 Mr. Cooper, Plaintiffs’ forensic expert, did not affirmatively establish that the “La
% Cienega PMA” profféred by Plaintiffs with a 60-day no cause termination period was
: created in March 2012 as it purpoits. (Oct. 25, 2016 Hr. Tr., at 42:17-43:2.) |
‘_ _2_3 There is extensive other evidence that the'parties did not agree to the “La Cienega PMA”
: presented by Neil Shekhter.
. 26' | The JVA mandates that any PMA for the Joint Venture properties (“Properties”)
E Z include, among other térms, a ‘proViéioh allowing for no-cause termination upon 30
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days'inotice to the Property Manager. (See Defs.’ Hr. Exhs., Exhs. 1 & 2atArt. 1

[defining.“Property Management A’greemeht”]; Oct. 14, 2016 AM Hr. Tr., at 30:5-

31:5. [testimony of Michelle McClure]; Oct. 20, 2016 Hr. Tr., at 33:18-345 [testimony|

of Jonathan Watson].)

Each of the Propetrties was managed pursuant to a PMA, and ea'ch.PMA was
expectéd to conform in substance to a “form” PMA including a 30:day no cause
termination clause as'well as an immediate ftﬂer'min'ation clause. (See Oct. 20. 201'6?
Hr. Tr., at 33:9-34:26 [testimony of Jonathan Watson].) Defendants presented
substantial evidence and live witness testimony that the JVA mandated a 30-day nho
cause termination clause, that the parties agreed to a “form” PMA with a 30-day no
cause termination clause and an immediate t‘ermination clause, and that no 60-day.
termination provision was ever contemplated, negotiéted, or agreed to. (See, e.g.,
Oct. 24, 2016 Hr. Tr., at 21:23:24:17 [testlmony of Eric Samek]; Oct. 20, 2016 Hr. Tr .
at 33:7-46:5 [testlmony of Jonathan Watson]; Defs.’ Hr. Exhs., Exhs. 18 & 19;

Srinivasan Decl., Exhs. U, V, W; see also Defs.’ Hr. Exhs., Exhs. 20, 21, 22)

Consistent with the “form” PMA, a draft La Cienega PMA with a 30-day term was
approved by Plaintiffs and circulated with their knowledge and consent to a lender.

(Srinivasan Decl., Exhs. U, V, W; see also Defs.’ Hr. Exhs., Exhs. 20, 21, 22) Ms.

‘McClure testified extensively and credibly that the draft La Cienega PMA was based

on the “form,” that it was circulated among the parties including NMS’ counsel as
well asa third'par'tiy, and that the PMAs were required to have a 30-day no cause

termination provision: (Seé Oct. 14, 2016 AM Hr. Tr., at 28:6-37:21 )
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There is no-leyid‘e'_,hfce or electronic record at all 6f any PMA with a 60-day termination
provision until it:\jappearé on June 24, 2015, over three years after the draft La.
Cienega PMA was negotiated, and only after AEW’s preliminary injunction removing

NMS Properties, Inc. had been granted. (Rubin Decl., 11 41-43; see also Plfs.’ Hr.

. Exhs., Exh. 7.)

Furthermore, the “La Ciehega PMA” that Plaintiffs purport is the “final” version is
textually differ.ént-‘from‘t'he actual draft La Cienega agreements. It is, however, |
consistent in formatting, textual anomalies, and other characteristics with two earlier |
executed PMAs—both o'f which were emailed to Neil Shekhter the morning that he
created the forgery. (LaPorte Decl., 11 22, 106-115; Rubin Decl., 11 48(a)-(c); see
also Plfs.’ Hr. Exhs., Exh. 7, 14.) -Plaintiffs do not dispute this, and in fact assert that
the “La Cienega PMA” was most likely created “by editing a digital copy” of one of
the agreements Neil Shekhter received the morning of June 24, 2015. (See
Declaration of Kathleen Annunziata Nicolaides In'Support Of Opposition To AEW’s
Motion For Terminating And Other Sanctions (“Nicolaides Decl.”), 1 34.) Plaintiffs
do not provide any affirmative evidence to explain why the “La Cienega PMA” is
inconsistent with the formatting of the draft La Cienega agreements, or why it is
based on a much earlier format that does not fall logically within the timeline of other
PMAs, or why it contains ceﬁa’in'typogyaphical errors that had alréady been fixed

long before the draft La Cienega PMA was circulated and approved.

| Aside from Neil Shekhter's declaration to the contrary, Plaintiffs provide no evidence,
‘whether by declaration or live testimony, that the 60-day termination provision (or any of the

other changes in the “La Cienega PMA” inconsistent with the “form” PMA) were ever
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2

discussed, let alone approved. None of Plaintiffs’ expert witnesses opine that the “La

Cienega PMA” is a genuine-of authentic document from March 2012 as it purports and as

|| Neil Sheknter claims. (See, e.g., Oct. 17, 2016.Hr. Tt., at 65:19-28 [testimb'ny-of 'Vaflz‘ery_

Agilf;jsky];; Oct. 28, 2016 Ht. Tr., at 51:12-22 (testimony of William Flynn); Oct. 28, 2016 Hr.

|| Tr., at 109:24:28 ﬁ[testimony'\of Ka'thleen Nicolaides].) In addition, Brian Bowis, former Vice
|| President of Finance at NMS, confirmed ofi cross-examiniation that the parties used a “form”

|| PMA with a 30-day no cause t’e‘rfhihati'on provision: (00151'2'5, 2016 Hr. Tr., at 174:22-

176:13.)

Finelly, Plaintiffs did not dispute and the Court finds that at least one individual within NMS
manually déleted electronic evidence of the “La Cienega PMA.” (Rubin Decl., 1 93; see also|
Pifs:" Hr. Exhs.; Exh. 7.) (Cooper Decl., 1 92; see also Defs.’ Hr. Exhs., Exh.-31.) Further,
Mr. Cooper confirms Mr. Rubin's finding that there is no longer a single Microsoft Word

version of the La Cienega PMA on the NMS systems but that the Microsoft Word document

|| called “Property Management-375 ns.doc’—the document created and modified on the day

the “La Cienega PMA"” first apbeared——'was deleted and does not exist anywhere else. (Oct,|

25, 2016 Hr. Tr., at 79:11:80:7.)
The “La Cienega PMA” is a forgery.”

The “Cover Letter”

i

25 | Plaintiffs proffered an aflvle‘ge'd “Cover Letter” dated :'Septembe_r 14, 2010 from Eric Samek to

| Neil Shekhter for the very first ime on September 21, 2015 at Mr. Samek’s deposition, after

Defendants had spent months questioning the legitimacy of “Version 2* and over a year

|| after this litigation was initially filed. Plaintiffs claim this “Cover Letter” was delivered by Mr.
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Samek to Plaintiffs in 2010, accompanying the alilv-'eged hard copy of “Version 2.” (Srinivasan
Decl.,, Exh. K, 1 13; see also Defs.’ Hr.-Exhs., Exh. 40.) The “Re” ,;Ii_n‘e of the “Cover Letter”
reads: “JV AGREEMENT (3 YEAR BUY/SELL).” (Srinivasan Decl., Exh. X; see also Defs.”
Hr. Exhs., Exh. 5 [Ex. 4].) Plaintiffs claiim to have produced:the original “Cover Letter” for
examination. (See Stinivasan Decl., Exh. K, 11 13-14; see also Defs.’ Hr. Exhs., Exh. 40.)
Neil Shekhter claims that he has “carefu-lly maintained the original hard cop[y]” of the letter
since his receipt of it in 2010. (Srinivasan Decl., Exh. K at 1 14; see also Defs.’ Hr. Exhs.,

Exh. 40.)
The “Cover Letter” is not an original document from September 14, 2010.

Plaintiffs proffer only the declaration of Neil Shekhter to support the authenticity of
the "Cover Letter.” However, Defendants provided extensive testimony, including
live testimony, regarding the invalidity of a 3-year Buy/Sell term (as detailed above),
as well as sworn tesfimony on the witness stand that Mr. Eric Samek did not send or
cause to be sent the “Cover Letter.” (See Oct. 24, 2016 Hr. Tr., at 20:8-21:22
[testimony of Eric Samek that he “did not” write this letter or cause it to be written,

and that the letter is “another forgery.”].)

In addition, Plaintiffs misleadingly argued that “the forgery allegations have been
refuted by AEW’s own employee,” Daniel Lenndn, and that “Lennon confirmed that -
he received Version'2, [and] the Cover Letter.” (Opp., at p. 8.) This is completely
undermined by Mr. Lennon’s testimony before this Court under oath: Mr. Lennon
does not remember receiving the letter and, in fact, he does nbt even know if the

JVA contains a Buy/Sell provision at all. (Oct. 25, 2016 Hr. Tr., at 143:9-147:2;
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157:3:19.). Aside ffom rendering the remainder of his testimony not credible, Mr.
Lennon did not provide any support for the authenticity of the “Cover Letter,”

contrary to’Plaintiffs’ characterizations.

The“Cover Letter” is a low-quality document, indicating “it is not a first generation
document or it is a document composed from muiltiple sources.” (LaPorte Decl., 11
21, 78-81; see also Plfs.’ Hr. Exhs., Exh. 14.) Moreover, “the signature and

surrounding text block [of Mr. Samek’s alleged;.'lefter], ,includihg the text above,

below, and adjacent to the signature, is a reproduction of the exact same signature
and surrounding text block from another source.” (LaPorte Decl., 11 20, 82-91; see |

also PIfs.’ Hr. Exhs., Exh. 14.) Spec;vivfically, it is identical to the Term Sheet that Neil |

Shekhter possessed in Microsoft Word format. (fLaI'f’ortev Decl., 11 20, 82-91; see
also Pifs.’ Hr. Exhs., Exh. 14.) During his live testimony, Mr. LaPorte credibly
affirmed his findings that the “Cover Letter” is not aUtHentic, including based on the |
fact that it refers to “Version 2,” which did not exist as of the date of the letter, the
inferior print resolution and extremely faint CPS codes of the document; and the fact
that the entire signature block including all adjacent text was duplicated exactly from’
another source. (Oct. 17,2016 Hr. Tr,, at 69:21-7-4:2.) Neither Dr. Aginsky nor Ms.
Nicolaides disputed Mr. LaPorte’s conclusions or provided evidence of the “Cover
Letter’s” authenticity. (See Oct. 17, 2016 Hr. Tr.; at 58:5-60:9; Oct. 28, 2016 Hr. Tr.
at 105:8-22.) Mr; Flynn.admitted that he did not opine. that the “Cover Letter” is
aut_heh.t_io asto its purported September 14, 2010 creation date, nor did he
corroboraté Neil Shekhter’s story that the letter is from September 2010. (See Oct.

28, 2016 Hr. Tr., at 78:10-79:9.)
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on the original “La Cienega PMA” and the original “Cover Letter,” finding that the
‘black tonér in these documents had a connectioh and were consistent with each
othér. (Oct. 14, 2016 PM Hr. Tr., at 78:18-78:9.) "T'h‘i’s was uncontested, and Dr.
Aginsky confirmed that theﬁ’A“Covér Lettér” and “La Cieriega PMA” could have been

printed at the same time in 2015. (Oct. 17, 2016 Hr. Tr., at 67:3-68:15.)

1| The “Cover Letter” was created by Plaintiffs in 2015, not sent by Mr. Samek to NMS in

September 2010.

On June 21, 2015, Neil Shekhter emailed himself a copy of the “Cover Letter” (Whic'th |
is the first date it ever appears anywhere in any of Plaintiffs’ devices) in PDF form.
indicating it was created on September 21 2010. (Rubin Decl., 1 34; see also PIfs.’

Hr. Exhs., Exh. 7.) However, the PDF was created with a version of Adobe Acrobat

not even availgble until December 2014, demonstrating that the document was

artificially backdated by Neil Shekhter “turning back” his computer clock when he

created the letter. ' (Rubin Decl., 1 35; see also Pifs.’ Hr. Exhs., Exh. 7.) Plaintiffs’

evidence to the contrary is not credible, as Mr. Cooper proffers no evidence to
explain the artificial backdating, and merely proposes a hypothetical software “bug”
that is not based on the facts. (Cooper Decl., 1% 34-35: see also Defs.’ Hr. Exhs.,
Exh. 31.) During his live testimony, Mr. Cooberadmi'tted'-‘:that he had no evidence
that the particular version installed on Neil Shekhter's computer exhibited any

software “bug.” (Oct. 25, 2016 Hr. Tr,.,.at1'1'f9:20-120:8.) He also conceded that no |
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bug He-couid identify changed‘ the date of creation. (Oct. 25, 2016 Hr. Tr., at

119:26-120:11.)

Neil Shekhter then created two more versions, also ba"cfkda‘t_i’nfg them through a'
computer clock change, but this time usiﬁg'an older version of Adobe. (Rubin Decl.,
11 36, 37; see also Plfs.” HF. Exh'_s‘.,EXh. 7) After this Court iésued‘its September 8,
2015 pre'sérvat‘.io_n Order (the "September 8, 2015 Order”), Neil Shekhter then
emailed two of these versions to colleagues, aékihg if they co"ql'd tei_l ‘when those fileg
were created. (Rubin Deci., 11 39(a)«(b); see also Pifs.’ Hr. Exhs., Exh. 7)

dated September 14,2010 is not credible. Among other things, the evidence 'shows!
that Neil Shekhter emailed these two versions to two NMS emiployees, asking one to|
look at the metadata and the other if she can'tell “when the or:iginal was taken or
scanned.” (Rubin Decl., 1 39; see alsé Plfs.”Hr. Exhs., Exh. 7.) One employee
respondéd with a link to a program capable of removing embedded metadata.
(Rubin Degcl., T 39; see also Pifs.’ Hr. Exhs., Exh. 7.) Plaintiffs provide no testimony
or evidence to explain Neil Shekhter's requests that em‘ployeés tell him “if you can
tell when the original was taken or écaﬁned” and “take a look at metadata” of a
document Neil Shekhter supposedly received and scanned in 2010. (Rubin Decl.,
130.) Neil Shekhter did not testify about why or how he created the various
ve,r'éi(:)nfs of the f‘vaer Letter” or why he sent them to_his employees before

producing them at Etic Samiek's deposition. ‘Mr. Coopet provided only conclusory
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testimony that such conduct is “completely normal’ and “exactly a normal

progression of events.” (Oct. 25, 2016 Ht. Tr., at 5:26-6:17.)

None of the above-referenced emails or versions of the “Cover Letter were produced

to Defendants, through general discovery or pursuant to the Court's October 6, 201 5

Order. (Rubin:Decl., iﬂf'ﬂ 32-33; see also ﬁlfs.‘ 'Hr.“*sExh‘s’.,- Exh. 7.) Plaintiffs-appear to

concede this troubling fact.

Therg is: absolutely no electronic record or ‘evidence of-this “Cover Letter"—allegedly

delivered in September 2010—in any of Plaintiffs’ files or materials, until June 2015.
(Rubin Decl., 19 32-37; see also Plfs.’ Hr. Exhs., Exh. 7)) Not is there any
explanation from Plaintiffs as to how this purportediy co,nt‘iollihgico?er letter—which |
Plaintiffs’ counsel claimed was “fatal” to- Defendants” arguments (Srinivasan Decl.,
Exh. M, T 4; see also Defs. Hr. Exhs., Exh. 38)—was not produced or even alluded
to until September 21, 2015, over five years after it was allegedly received by Neil

Shekhter and months into discovery. Neil Shekhter's refusal to testify at the

Evidentiary Hearing regarding these matters confirms there is no credibie

explanation other than forgery.
The “Cover Letter” is a forgery.
Spoliation of Evidence

Plaintiffs an}d_their counsel tepeatedly confirmed that they had taken concrete steps to
p'res'eér\‘(.e all files and devices. (Srinivasan Decl., Exh. K, 125 [‘I'also instituted a litigation

hold within my company around the time this lawsuit commenced, so as to prevent deletion
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{ of emails and other filés.”]‘;"Decilafation of John Genga in Opposition to Defendants’ Motion
| for Forensic Examination,; filed "’Septer‘ﬁber’ 28, 2015, 1.4 [‘The media have been identified
‘|| as all possibie sourcés of any information pertaining to the NMS-AEW venture, and wouid
include NMS'’s full electronic reco;d of all drafts.and versions of the joint vénture agreement |

{and all property management agreements involving the venture."}; Srinivasan Decl., Exh. P,

at 7 [Plaintiffs “unilaterally implemented an internal ‘litigation hold’ around the beginning of

|| the-case so that documents and emails would not be deleted . . . . plaintiffs have preserved

their records fully for examination, and have nothing to hide.”]; id., Exh. M, 1 3 ['At least on |
Plaintiffs’ end, there has been no document alteration, spoliation or fabrication.”); S’rimivésan
Supp. Decl., Exh. C, at 76:16-19.['But a litigation hold was implemented in this case at the
very be‘ginnin‘gsby Neil Shekhtet. Systems were set up so that emails couldn’t be deleted,
files could not be deleted, ‘ac‘éording-to him .. ."]; see also Defs.’ Hr. Exhs., Exhs. 5, 38.)
These statements have proven to be false. Neither Plaintiffs nor their counsel provided any

evidence to the contrary or explanation in their Opposition or at the Evidentiary Hearing.

The home computer Neil Shekhter used in 2014-2015 (“Neil’s New Home Computer”) is
indisputably a critical piece of evidence. On it, Neil Shekhter communicated and conducted
NMS business during much of the time period of this litigation, and Neil Shekhter purported
to produce this computer for forensic imaging in recognition of its importance. (See
Declaration of A. Sasha Frid In Support Of Opposition To AEW’s:Motion For Terminating
And Other Sanctions (‘Frid Decl.”), Exh. 11.) Despite this computer’s obvious relevance,
Plaintiffs, through Neil Shekhter and his son, Alan—after the Court had issued its hold orderE
and immaediately in advance Offthe' Court-ordered forensic analysis—set-out on a scheme to

destroy and alter its contents.
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‘fact, Mr. Cooper testified at the Evidentiary Hearing that.these actions were “dumb”

Neil Shékht’ér'é 'afction"s» were entirely inten_tion'e}l and done while Plaintiffs were fully
represented by counsel. This spoliation constitutes-a flagrant disregard for and
vidlation of the Couft’s September 8 and October 6, 2015 Orders; counsel's ethical
obligat'i'ohétd ehs"ure’%thét"{rleleva:nt information is préserved, and contradicts sworn

statements made to this Court by Plaintiffs.

On the morning of October 15, 12015, the day before the Coun#ordered'foren,sic
examination'was originally scheduled to take place, Neil Shekhter’s son, Alan
Shekhter, ran a series of Google searches indicating his interest in deleting
evidence and escaping forensic detection: “secure wipe hard d'rive,"’ “backdated
secure wipe,” “Los Angele[s] anti-compuiter forensics,” and “how to avoid computer
forensics.” (Rubin Decl., T 6'(é) & fig. 10; Oct. 25, 2016 Hr. Tr., at 99:17-100:3
[testimony of Scott Cooper]; see also Plifs.’ Hr. Exhs., Exh. 7)) Neil Shekhterand his
son engaged in a text message exchange (which Neil Shekhter then deleted—a
sanctionable act of spoliation on its oWn’) in advance of the Court-ordered i'ﬁspectionz:
Among other things, the fext message exchange, which Mr. Rubin was able to .
recover, outlines in excruciating detail Neil and Alan Shekhter's p?l'aﬁ to remove Neil
Shekhter's old hard drive from Neil's New Home Computer, replace it, and then
backdate the computer-and load it with files. (See Mot., Exh. A; Rubin Decl., 151 &
fig. 7; see also Pifs.” Hr. Exhs., Exh. 7.) Plaintiffs’ expert witness, Scott Cooper, did |

not dispute these findings. (Oct. 25, 2016 Hr. Tr., at 100:1-3; id. at 46:11-19) In

and a “horrendous idea.” (/d. at 46:20-25; id. at 58:16-23.) The forensic evidence

confirms that Neil and Alan Shekhter went through with the plan described in the
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deleted text messages. -On‘October 15, 2015—one day before Plaintiffs’

compliance with the October 6,.2015 Order for a forensi¢ examination was due—
Neil-and Alan ‘Shekhter initiated and executed a plan to: (i) remove a hard drive from
Neil's New.Home Computer; (i) replace it with a new-hard drive 'that looked similar
to'the old one: {iii) maniputate and alter the computer by artificially backdating the
computer’s clock to make the files appear older than they were; and then (iv) flood
the new hard drive with more than 75,000 backdated files and folders. (Rubin Decl.,
711 54-56; see also Plfs.” Hr. Exhs:, Exh. 7)) They accomplished each of these tasks,
causing the permanent loss of untold evidence and metadata, all in violation of the
Court’s October 6, 2015 Order. (Rubin Decl., 11 54-58; see also PIfs.’ Hr. Exhs.,
Exh. 7; Oct. 25, 2016 Hr. Tr., at 48:4-8 [Q. You don't dispute that Alan and Neil
Shekhter engaged in‘a process by where they took documents off of or removed

files from the old hard drive, correct? A. [Mr.. Cooper] Correct.”].)

Neither Neil Shekhter nor Alan Shekhter disputes the fact that they conspired to
replace an entire hard drive on a computer subject to the Court's Order in order to
conceal and spoliate evidence. (Shekhter Decl. ISO Sanctioris Opp:, 11 148-151;
Declaration:of Alan Shekhter In Support Of Plaintiffs’ Opposition To AEW’s Motion
For Terminating Sanctions (“Alan Shekhter Decl.”), 11 4-6; see also Exh. A [July 29,
2016 Order], at pp. 3:4.) Plaintiffs’ brief admits to further spoliation of evidence—
claiming the old hard drive and the external drive used to create a backup of the old

drive were discarded. (Opp. at 18.)

While Plaintiffs state that they “discarded” both the old hard drive and the

Seagate device on which they backed up the old hard drive, forensic
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evidence shows that the Seagate device was connected to Neil's computer

as late as December 2, 2015, after Plaintiffs’ lost their writ application and

approximately 48 holirs before the forensic examination took place. (Rubin l

'Decl. 19°50:51; see also Pifs.” Hr. Exhs., Exh. 7)) Neither the old hard

drive nor the back:up drive was ever produced, in violation of this Court's
;6rders:. Yet, it has not been produced or has been destroyed—both in
plain viclation of this Court's Orders. Plaintiffs offered no-evidence to

refute this finding.

Inhis live testimony, Mr. Rubin confirmed that the Seagate drive and the
old hard dvrive_ were not produced by Plaintiffs for forensic imaging. (Oct.
17,2016 Hr. Tr., at 109:24-110:2.) However, forensic evidence
demonst-rateé that the Seagate back-up drive was connected to Neil
Shekhter's computer as recently as December 2, 2015—two days before
the _forené’ic imaging took place. (/d. at 110:2-16.) Plaintiffs offered no
evidence to explain why these devices had not been produced; nor did

Plaintiffs’ fQArensic expert, Mr. Cooper, credibly address these findings.

There is no justification for the willful violation of a Court Order. By-Néil Shekhter's
own admission, he replaced his hard drive in order to conceal it from the Court-
ordered forensic examination. (Shekhter Decl ISO Sanctions Opp., 19 149, 15l1,,.)
Plainitiffs’have provided no.evidentiary support for:their alleged:fear that any
personal “photographs” from théir devices would “end up in the wrong hands” and
no evidence that such “photogtaphs” ever existed: it would not excuse a willful

violation of this Court's Orders in any event. (id. 1148.)
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Contrary to the declarations of Neil and Alan Shekhter, material documents

at the core of this case were never transferred to the new hard drive,
including copies of the Joint Venture Agreement and a document titled

“Property Management-375 ns.doc,” and were therefore lost from Neil's

‘New Home Computer as a result of Plaintiffs’ actions. (Supp. Rubin Decl. |

11 39-47; see also Plfs.’ Hr. Exhs:, Exh. 9.) Plaintiffs’ expert witness
admitted that a fil‘e by this name no longer exists.on Neil Shekhter's
computer or any of the NMS devices produced for examination. (Oct. 25,
2016 Hr. Tr., at 75:8-12.) The Court finds Mr. Cooper’s purported’
expla-’natiqn‘ that a file éo'u|d have been “renamed” as not credible.  (See id.‘
at :75:43-17.) Regardless, renaming a relevant file would also violate the

Court's September 8 and October 6, 2015 Orders.

Like Neil's New Home Computer, the home c‘orhputer that Neil Shekh_tér used in the
summer of 2013 when allegedly receiving the scan of “Version 2” and sending “Version 2” to
Defendants ("Neil's 2012 Home Computer”) is another critical piece of evidence. It appears
to be the “unknown computer” that opened and created the forged document “Version 2.”
(Rubin Decl., 19 27, 28; see also Pifs.’ Hr. Exhs., Exh. 7.) As a result, Defendants

aggressively sought access to this computer for forensic examination. (Srinivasan Decl., 1

6.) Plaintiffs, however, refused to provide this device to Defendants’ experts. (Oct. 17,

2016 Hr. Tr., at 102:15-17 [“Q. This computer, the 2012 computer, was never turned over.to

you; is that right? Mr. Rubin: That's right.].) Instead, Neil Shekhter testified at his December|

10,2015 deposition simply that he “threw [this device]-away” by “putlting] it in the trash”
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| Plaintiffs and their affiliates engaged in an extensive plan to alter, conceal, destroy, or

20 | o .
| manipulate evidence in violation of the Court’s September 8 and October 6, 2015 Orders.
21 |

22 |

(Srinivasan Decl., Exh. N at.206:18-25; 207:18-208:17), despite his obvious obligation to

This alone, if true, would be sanctionable discovery misconduct. Plaintiffs have
concealed and potentially destroyed this evidence and have failed to produce it, all |

in violation of the Couit's September 8 and Octéber 6, 2015 Orders.

Moreover, despite Neil Shekhter's testimony, credible forensic evidence offered by
Mr. Rubin demonstrates that Neil's 2012 Home Computer was in use as late as
September 19, 2015, after this Court issued its September 8, 2015 Order. (Rubin
Decl., 1 50; Oct. 18, 2016 AM Hr. Tr., at 16:16-28; id. 17:16-20 [Mr. Rubin: “I looked
at other information on the NMS Devices that | did have available to me for
inspection and what | found was two primary types of information that demonstrate
that th[e] old computer was in use at least uﬁtil September of 2015."]; see also Pifs.’
Hr. Exhs., Exh. 7.) Plaintiffs’ expert, Mr. Cooper, did not credibly refute this

testimony.

In attempting to artificially backdate the new hard drive that Neil and Alan Shekhter
had pUrchased to alter and conceal the contents of Neil's New Home Computer, Neil|
Shekhter picked the backdating date of January 10, 2015. (Rubin Decl., 1 56; see
also PIfs.’ Hr. Exhs., Exh. 7.) This was nb accident; as the date coincided wifh‘ Neil -
Shekhter’s later false testimony as to when he “threw away” his 2012 Home

Computer and allegedly “copied information from [his] old computer to the new one.”
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(Srinivasan Decl., Exh: N at 212:1-12; see also id., at 208:5-13; 213:3-7; Rubin Decl|

11 49, 50 [‘Despite Mr. Shekhter's testimony that he threw: away the computer he
used in 2013, there is evidence that a Dell computer with the name
“DELLNEIL2012-PC” was in use until at least September 19, 2015, but was not
made available . . .forexaminatiOh.”]; see also PIfs.” Hr. Exhs., Exh. 7.) In other
words, Plaintiffs not only lied about the availability of Neil's 2012 Home Computer

(which was still in use as of Septémber 2015 and not “thrown away" in January

from that computer, replacing it, and backdating it—they tried to make it appear that
the lie that Neil Shekhter would later tell about Neil's 2012 Home Computer was
true. This is evidence of both the destruction and fabrication of evidence and of Neil

Shekhter’s perjury.

On December 2, 2015, two days before the Court-ordered imaging of Plaintiffs’
computers was to occur, Plaintiffs manually and volitionally installed a new
Operating System on Neil's New Home Computer. (Rubin Decl., 1 66; Pifs.’ Hr.
Exhs., Exh. 7.) As set forth in the declaration and live testimony of Mr. Rubin, the
installation was not one that would occur automatical!y, and it instead required an
affirmative, manual upload. (Rubin Decl., 1 66; Supp. Rubin Decl., 11 54-55; see
also:Plfs.’ Hr. Exhs., Exhs. 7,. 9; Oct. 18, 2016 AM Hr. Tr., at 35:1-20.)- This
installation of a new operating system made thousands of changes to the file system
metadata on the computer, which makes the forensic examination of what existed
on the computer prior to the installation much more difficult. (Rubin Decl., 1 67;

Pifs.” Hr. Exhs., Exh. 7; see also Oct. 18, 2016 AM Hr. Tr., at 35:21-36:10.) Mr.
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is not credible.. (See Oct. 25; 2016 Hr.Tr., at 21,:12-22:20'-.'). This_const’itutes further

“destruction of'evidence-‘infV'io?jétiio‘h of the Couit’s September 8 and Octobet.6, 2015

6, 2015 Orders.

193;

-

Cooper's testimony that the installation of the new Operating System was automatic

Otders.

On or after Decembet 2, 2015, a folder called “AEW"” was renamed and ceftain files |
and folders were deletedfrom Neif's New Horne Compuitet. (Rubin Decl,, 163; |
Supp.-Rubin Decl; 1 48; see also Pifs.’ Hr. Exhs., Exhs. 7,9.) This clearly related to |
the matters at issue in this case, and the subfolder in particular related to the forged f
“Cover Letter.” (Rubin becl:l. 1 63; see also'Plfs." Hr. Exhs., Exh. 7.) This constitutes

further destruction of evidence in violation of the Court's Septeriber 8 and October

Mr. Cooper admitted that certain subfolders no longer exist in the renamed
“W” folder. (Oct. 25, 2016 Hr. Tr., at 83:18-84:6.) The Court finds that

Mr. Cooper’s purported explanation that those files could have been
“renamed elsewhere” as lacking credibility and pure speculation. Mr.
Cooper admitted that he did not, on-his own, even attempt to locate such
files. (Id. at 87:4-7 ['Q. Do you have any evidence, any affirmative forensic
evidence, that they were moved 'of'rena‘med toa dif%e'rent élocétion?l A.
‘No."].) Regardiess, renaming and moving folders in December2015 is, on
its own, a violation of the Court’s Sept‘émb‘erfe and Octdber 6, 2015

.Orders.
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Numerous USB external storage devices used on Neil's New Home Computer were

withheld and/or déstroyed. (Rubin Decl., 170; see also Pifs.’ Hr. Exhs., Exh. 7.)
While-of particular note is the Seagate external hard drive that-was plugged-in on
October 15, 201 5, and that “backed up” the existing hard drive before it was
swapped out for the “new” drive (as well as the old drive itself), at'least 21 devices
were connected to Neil's New Home Computer that have never been produced.
(Rubin Decl., 1 69 & fig. 9; Ph‘s.’ Hr.Exhs., Exh. 7.) The Seagate was accessed
after the hard drive swap, on December 2, 2015. (Supp. Rubin Decl. 151; see also
Pifs." Hr. Exhs., Exh. 9:) All of this constitutes intentional concealment of evidence

in violation of the Court's September 8 and October 6, 2015 Orders.

Mr. Cooper testified that it "wasn't [his] job” to request these devices from
NMS. (Oct. 25, 2016 Hr. Tr., at 90:8-12.) Regardless, Mr. Cooper testified

that he understands that the devices do not exist. (/d. at 89:19-90:3.)

Between the period of October 4, 2015 and December 4, 2015, the computer clock
on Neil's New Homeé Computer was also manually changed seventeen times,
making forensic examination many times more difficult than it otherwise would have
been. (Rubin Decl., 1 59; see also Pifs.’ Hr. Exhs., Exh. 7.) In the aggregate, during|
the periods when the clock was changed, over 800,000 files and folders were
affected. (Rubin Decl., 1 61; see also Plfs.’ Hr. Exhs., Exh. 7.) Plaintiffs:offered no
credible evidence to dispute these findings. (Oct, 25, 2016 Hr. Tt., at 49:5-17; 50:26-|
51:3; 52:25-53:’2.) This conduct constitutes concealment and manipulation of

evidence in violation of the Court's September 8 and October 6, 2015 Orders.

43

CRDER GRANTING DEFENDANTS’ AND CROSS-COMPLAINANT'S MOTION FOR TERMINATING AND OTHER

SANCTIONS AGAINST PLAINTIFFS



10

11

12
13

14

15 |
16 |
17 |

18

19
20
21
22
23
24
25

26

Al

=3

Plaintiffs’ contention that the manual backdating of Neil's New Home Computer did

notiprejudice Defendants is not credible. -(Cooper Dedl:; 1 66’_;.v_'s‘ee _alféo Defs:" Hr:
Exhs., Exh. 31.) They.do not dispute that the baCk'dafin‘g fraudulently alters the file
system metadata for alifilé copies when the device clock-is set back. (Supp, Rubin -
Decl., 11 40, 41; see also Pllf:s.’,Hr.\ Exhs., Exh. 9.) In fact, the evidence |
demonistrates that on December 4,2015, the day of the forensic collection; between |
approximately 6:00 p.m. and 7:20 p:m., the computer clock on'Neil's New Home
Computer was backdated and over 60,000 files were loaded onto his computer.

(Oct. 18, 2016 AM Hr. Tr., at 29:15-31:11.) This occurred just ten minuites before

Mr. Rubin arrived to conduct the forensic collection, (id.), and constitutes another

shocking violation of the Court's September 8 and October 6, 2015 Orders. The fact

own forensic expert, Scott Cooper, were ali present at NMS’ offices when this took

place.and none of them offered any explanation at the Evidentiary Hearing is, quite

frankly. shocking.

Sometime between November 25, 2015 and December 4, 2015, a zip file emailed to

Neil Shekhter from Daniel Lennon purporting to.contain files related to AEW and

This constitutes further destruction of evidence in violation of the Court’s September

8 and October 6, 2015 Orders. Plaintiffs do not dispute this,.and in fact admit that

the 2ip file contained “Joint. Venture related docufnents.” (Shekhter Dedl. 1ISO

Sanctions Opp., 11 153-155.) Plaintiffs also admit to willfully deleting and spoliating

this evidence for the express purpose of avoiding detection in a court-ordered
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|| Other employees withiin NMS participated in the widespread deletion and alteration of

il evidence as well.

25

forensic examination. (/)" Moreover, Plaintiffs’ expert witness, Scott Cooper,

agreed:in his live testimony that this evidence was deleted. (Oct. 25; 2016°Hr. Tr., aff

87:20-28.)

For ekambl‘e, in December 201 5, just days before Defendants were to conduct their
forensic imaging of Plaintiffs’ computers, Enrique Sanchez, the IT Administrator at
NMS, searched for “file deletion utility windows 7,” and “free SSD secure erase.”
(Rubin Decl., 16(a) &fig. 11; Oct. 25, 2016 Hr. Tr., at 100:25-101:8 [testimony of
Scott Cooper]; see also Pifs.’ Hr. Exhs., Exh. 7.) He then downloaded an application
called “Eraser Portable,” which is a computer data destruction and wiping
application, and on December 4, 2015, the application was copied to the NMS
corporate file server. (Rubin Decl., 1 90; see also Pifs.” Hr. Exhs., Exh.7.) This

data wiping utility was used by another NMS employee, Brian Bowis (Vice President

of Finance at NMS), the day the court-ordered imaging was to occur. (Rubin Decl,

19,90, 91; see also Pifs.’ Hr. Exhs., Exh. 7.). The use of this data wiging.utility was in|

violation of the Court's September 8 and October 6, 2015 Orders. Plaintiffs do not

dispute that the_vdata wiping utility was obtained and used. (Declaration of Brian

Bowis In Support Of Opposition to AEW’s Motion For Terminating And Other
Sanctions (“Bowis Decl.”); 1 4; Declaration of Enrique Sanchez In ‘Support Of
Opposition To AEW’s Motion. For Terminating And Other Sanctions (“Sanchez

Decl.”), 19.42-45; see also Plifs.’ Hr. Exhs., Exh. 100.)
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‘Shekhter’s computer, which'had been the host of one of the forged copies of

Version 2.” (Rubin Dec., 1 80; see-also Pifs.” Hr. Exhs., Exh.’7.) This conduct was |

Mr. Cooper did not dispute that files were deleted from Brian Bowis’
computer on Decémber 4,:2015, the same day Defendants' experts were' |
scheduled to come to NMS’ office to conduct a forensic examination:of

Plaintiffs’ devices. (Oct: 25, 2016 Hr. Tr., at 95:3-10.)

Mt. Bowis admitted that he instructed Mr. Sanchez to delete the files so

that rio-one WQuld?‘haVe.aCCéSs to-the file and so that they would never be

retrieved, (Oct. 25, 2016 Hr: Tr.,-at 166:6-168:11.) Qontrarvrtojhii's-Sw'orn:,

declaration and directestimony, Mr. Bowis admitted under cross-

not “personal” files as he had claimed. (/d. at 170:6-25.)

These searches were not unigue; after the Court had ordered preservation, Mr.
Sanchez searched for “wipe multiple hard drives simuiltaneously,” “hard drive

destruction service,” and “hard drive destruction service Los Angeles.” (Rubin Decl.,|
fig. 11; see also Plfs."Hr. Exhs., Exh. 7.) Mr. Sanchez’s proffered explanation for |
such searches is not credible, and Plaintiffs’ decision not to offer any live testimony

of Mr. Sanchez at the Evidentiary Hearing only confirms the lack of his credibility.

Mr. Santhez had also searched for “Adobe Acrobat removal tool” on November 13,

2015, and Adobe Acrobat was deleted sormetime after October 2, 2015 from Adam

in violation of ih‘ez'Coun,"s' September 8 and October 6, 2015 Orders.
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On December 3, 2015, Eddie Valentin, who counsel for NMS described as Neil

Shekhter's assistant of “many years,” del_eteé a copy of the forged “La Cienega

PMA" from his desktop compute?. (Srinivasan Decl., Exh. AA, at 71 :25-72:2: Rubin |

Decl,, 1 93;-see also Pifs.” Hr. Exhs., Exh. 7.) This conduct was in violatioh.of the

Court's September 8 and October 6, 2015 Orders.

And finally, 6n December 4, 2015, the day Defendants were to conduct the imaging,

Mr. Sanchez ran the search: “does eraser work on ssd?” (Rubin Decl., fig. 11; see

also Pifs." Hr. Exhs., Exh. 7.) “Eraser” here referring to the wiping utility he had

downloaded, and “SSD’ referring to any qf the data drives falling into that category.

Plaintiffs’ contention that these internet searches are not relevant to the improper
spoliation of evidence is not credibletin light of the context and circumstances
surrounding the searches, as well as the other evidence of their spoliation. (See

Opp. at 20.)

In addition to all of the foregoing, Plaintiffs have unabashedly violated the Court’s October 6

2015 Order in still more respects:

There are no less than four critical data sources that Plaintiffs have still yet to

produce:. (i) Neil's 2012 Home Computer; (ii) the hard drive that was removed from

Neil's New Home Computer: (iii) the Seagate backup that was taken of Neil's New

Home Computer; and (iv) the USB drive containing the “original Version 2” that was

taken from an “unknown.computer” (likely Neil's 2012 Home Computer) and in‘serted

into Adam’s computer to distribute the forged “Version 2. These items—the last

three of which were never even listed by Plaintiffs when purporting to comply with
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the Court’s Forensic Examination Order—are either being knowingly concealed or

were destroyed by Plaintiffs. Indéed, Plaintiffs claim that items (ii) and (iii) were

intentionally destroyed to avoidfull comipﬁance with this Court’s orders. In total,

there are at.least 21 devices that have been plugged into Neil's New Home

Computer alone that have not beén produced by Plaintiffs. (Rubin Decl., 1 71.& fig.

9; see also PlIfs.’ Hr. Exhs.;Exh. 7)) Plaintiffs offered no evidence to credibly refute

this evidence. The failure to preserve and produce these devices violates the

Court's September 8 and October 6, 2015 Orders, and Plaintiffs’ assertion that Neil

Shekhter likes to “give away” such devices is no excuse for violating this Court’s

Orders. (See Shekhter Decl. ISO Sanctions Opp., 19 162-164.)

Plaintiffs refused to comply with the Court's October 6, 2015 Order that they list all

devices responsive to the Court's Order, simply reassuring AEW that it would

receive “everything.” (Srinivasan Decl., Exh. AA, at 105:23 ['We intend to give you

everything.”].) Instead, Plaintiffs only “adopted” the list created by Defendants’

experts once they had the chance to conduct a forensic investigation. This list did

notinclude a number of items, such as the Seagate backup, and Plaintiffs never

corrected that list.

Plaintiffs repeatedly informed Defendants that they had made available all of Adam

Shekhter's computers. But Defendants’ experts discovered that a Dell Latitude

E6520 desktop computer belonging to Adam, with a host name ADAM-S-PC, had

not been provided by Plaintiffs. This is the same PC that was used to load the

forged “Version 2” and email. that document, and the computer from which Adobe

Acrobat was removed after October 2, 2015. (Rubin Decl., 11 76, 79-80; see also
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Pifs.’ Hr. Exhs., Exh. 7.) Once AEW actually did obtain the device (along with 13

additional computers Plaintiffs had not previously provided), Plaintiffs efforts to hide.

Adam’s computer became.clear. (Rubin Decl., 11 77-78; see also PIfs.’ Hr. Exhs.,

Exh. 7.) ‘The computer requiarly accessed the NMS network, and it was frequéntly

used at the NMS offices, from as early as 2013 until as recently as December 3,

2015 at 7:26 p.m., merely 24 hours before Defendants began their forensic imaging.

(Rubin Decl., 11 78; see also Pifs.” Hr. Exhs., Exh. 7.) The computer was then taken |

offline while the imaqing and forensic analysis. occurred; and it was not used again

until December 21, 2015, ré'fterfmosrof;the imaging had concluded. (/d.) Plaintiffs.

offered no credible evidence to refute these findings. The failure to timely produce -

this device violated the Court"s, October 6, 2015 Order. Neither Plaintiffs nor their

counsel pfovided any explanation for this misco'nduct.

The Court also finds ample evidence that Plaintiffs—in particular Neil Shekhter—

have.provided false testimony under oath in order to mislead the Court and cover up|

their own misconduct. Some of the most egregious examples include the following:

Neil Shekhter testified that, in conriection with his alteration, removal, and

destruction of the hard drive from his computer in October 2015, “No

information on the hard drive was deleted or altered. The files containing

the personal information are the only files that do not exist on the new hard

drive.” (Shekhter Decl. ISO Sanctions Opp., 1 151.) However, Mr. Rubin's

testimony demonstrates that in fact,'many files were deleted and lost as a
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result of this process, including.ones clearly relevarit to the issues in this

10 {1

Jawsuit and explicitly ordered preserved and produced by the Court.

(Supp. Rubiri Decl;, 1 44-47; see also'Pifs.” Hr. Exhs., Exh. 9.) This

includes a Word document titled “Property Mana'c‘ixefhent-S?S ns.doc,”

which was created on June 24, 2015 at 7:55 a.m. (Supp..Rubin.Decl. 11

~was knowingly false.

Forthe same reasons, the Couirt finds Alan Shekhter’s statements that ‘|

did not delete or alter anv,finfb;r:ﬁnaztf‘ign_ion the hard drive” to be false

testimony. (Alan Shekhter Dect.; 16.)

Neil Shekhter testified that "l eventually threw away the old computer . . .

before there was any.litigation with AEW” (Shekhter Decl. ISO Sanctions

Opp., 111 144-145), when the evidence de_m'ohstrates that Neil's 2012

Home Computer was active and functioning as late as September 19, -

2015. (Rubin Decl., 1 51; Supp. Rubin Decl., 11 34-38: see also Pifs.” Hr.

Exhs., Exhs. 7,9.) Thus, again, Neil Shekhter's testimony was false,

Neil Shekhter also testified that | also institiited a litigation. hold within my

company around the time m‘is;;lawsun;c&mmenced.».SG as to prevent

deletion of.emails and Qt'her‘~fi,les." (Srinivasan Decl., Exh. K, at 1 25; see

also Defs.” Hr. Exhs., Exh: 5.) However, it s cledr that at least Neil
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and Mr. Sanchez at the very least assisted in this. (Shekhter Decl. ISO

Sanctions Opp., 11 148, 151:152, 155; Bowis Decl., 19 3-5; Declaration of |

Eddie Valentin In Support Of Oppositior to AEW's Motion For Terminating 3

And Other Sanctions (“Valentin-Decl.”), 19 2-6; Sanchez Dedl., 1:42; Rubin
Decl., 11 63-65, 80, 88-93; see also PIfs.’ Hr. Exhs., Exhs. 9, 100.) Both

the forensic evidence and Neil'Shekhter's owh subsequent testimony

executive at NMS, testified that he was never informed that a litigation hold}

was in place. (Oct. 25, 2016 Hr. Tr., at 166:6-19.)

Findings With F?espect To Plaintiffs’ Experts

Scott Cooper

Plaintiffs’ expert, Scott Cooper, opined that "AEW has been given access to all

relevant data and information. Plaintiffs have not engaged in efforts to withhold,

destroy, and alter evidence. To the contrary, Plaintiffs went above and beyond the

Court's Order and made all devices in their possession available to AEW and its

exp“ert‘s'fl."” (Cooper Decl., 1:10; see also Defs.’ H. Exhs., Exh. 31.) Mr. Cooper

reitera'tedv his opinion while testifying before the Count, stating that “AEW had access|

to-all of the relevant information and data that they needed for this case.” (Oct. 24,

2016 Hr. Tr., at 83:10-12.) Given the evidence of spoliation of documents, data, and|

other materials by Plaintiffs, as discussed in greater detail below, the Court finds thaf’

Mr. Cooper’s opinion that Plaintiffs had provided “all relevant data and information”
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and had gone “above and beyond” the'Court-’é orders d_éﬁes‘ the record and

establishes; along:with other testimony, that'he was not a credible witness.

Mr: Cocper admitted that he did not affirmatively estabiish that any of the-alleged

‘forgeries were, in fact, authentic.

Mr. Cooper admitted that he-did not affirmatively establish that “Version 2"
of the JVA was first created in September 2010. (Oct. 25, 2016 Hr. Tr., at

42:3-8; 111:3-8.)

M. Cooper admitted that he did not affirmatively establish that the “Cover
Letter” was first created in September 2010. (Oct. 25, 2016 Hr. Tr., at

43:3-19.)

Mr. Cooper admitted that he did not affirmatively establish that the “La
Cienega PMA” was first created in March 2012. (Oct. 25, 2016 Hr. Tr.,'at !

42:3-43:2.)

Mr. Cooper did not dispute several aspects of evidence spoliation commiitted by
Plaintiffs and their affiliates, and he admitted that he did not conduct his own

forensic examination to refute that any.of this had occurred.

Mr. Cooper.did not dispute that Neil and Alan Shekhter engaged-in a text

message conversation on October 15, 2015 regarding-swapping out a hard

drive from Neil's. New Home,C'omputer and'backdating the clock on that

computer, and that this text message conversation was deleted from Neil

Shekhter’s phone. (Oct. 25, 2016 Hr. Tr., at 45:19-46:19.)

52

DRDER GRANTING DEFENDANTS’ AND CROSS-COMPLAINANT'S MOTION FOR TERMINATING AND OTHER
SANCTIONS AGAINST PLAINTIFFS




10 |

12 |]

13

14

15

16

17

18

19 |

21

22 |,

23

24 |

25 |

26
y.«:

pod 27

2T T
T

.28

QT T
LA

=

4

Mr. Cooper did not dispute that ene of the hard drives from Neil's New.

Home Compuiter was removed and replacéd with a new hard drive of the

exact same size. (Oct. 25, 2016 Hr. Tr., at 47:26-48:3.)

20 |

Mr. Cooper did not dispute that Alan and Neil Shekhter removed

documents from the old hard drive from Neil's New Home Computer. (Oct.

25, 2016 Hr. Tr., at 48:4-8.)

was backdated at least 17 times between October 4 and December 4,

2015, and that during one of these times, the clock was backdated to

January 2015 for approximately 14 hours. (Oct. 25, 2016 Hr. Tr., 49:5-17;

50:26-51:3; 52:25-53:2.) Mr. Cooper also did not dispute that the clock on

Neil's New Home Computer was backdated on December 4, 2015 between

6.00 p.m. and 7:20 p.m., just minutes before Defendants’ expert was

scheduled to arrive at NMS’ offices to conduct a forensic examination of

Plaintiffs’ devices. (Oct. 25, 2016 Hr. Tr., at 53:3-14: see also Oct. 18,

2016 AM Hr. Tr., at 29:27-30:18 [testimony of Samuel:Rubin].) Moreover, |

over 60,000 new files were loaded onto Neil's New Home Computer while

it was backdéted the night of the forensic examination. Mr. Cooper did not

dispute that either. (Oct. 18, 2016 AM Hr. Tr., at 30:19-31:11 [testimony of

Samuel Rubin).)

Mr. Cooper did not conduict his.own examination to determine the 800 files

that Defendants’ expert Samuel Rubin found were missing from the new
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hard drive on Neil’'s New Home Computer, but were present on either the

old hard drive or the external hard drive used to copy files. (Oct. 25, 2016

Hr. Tr., at 65:10-67:24.)

Mr. Cooper admitted that the deleted file “Property management-375

ns.doc” was not provided for forensic examination. (Oct. 25, 2016 Hr. Tr.,

at 79:28-80:5.)

Mr. Cooper admitted that a folder on Neil's New Home Computer called

“AEW” was renamed to “W” on December 4, 2015, the same day

Defendants’ experts were scheduled to come to NMS’ office to conduct a

forensic examination of Plaintiffs’ devices, and that subfolders within the

“W” folder were no longer in the “W” folder when it was produced. (Oct. 25,

2016 Hr. Tr, at 82:28-83:11; 86:22-87:7.)

Mr. Cooper did not dispute that a zip file obtained from former AEW

employee Daniel Lennon was deleted from Nei’s New Home Computer.

(Oct. 25, 2016 Hr. Tr., at 87:20-88:6.)

Mr. Cooper admitted that there were 21 devices that were connected to

Neil's New Home Computer, but he did not try to locate these devices

because ‘it wasn't my job.” (Oct. 25, 2016 Hr. Tr., at 90:8-12.)

Mr. Cooper did not dispute that files were deleted from Brian Bowis'’

computer on December 4, 2015, the same day Defendants’ experts were
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scheduled to come to NMS’ office to conduct a forensic examination of

Plaintiffs’ devices. (Oct. 25, 2016 Hr. Tr., at 95:3-10.)

Mr. Cooper did not dispute that NMS employees conducted Google

searches such as “how to avoid-computer forensics,” “Los Angeles anti-

computer forensics,” and “backdated secure wipe.” (Oct. 25, 2016 Hr. Tt,,

at 99:17-100:3.)

As set forth above, the Court finds Mr. Cooper lacks credibility because Mr. Cooper

continued to insist that Defendants had been given access to all relevant information

and that Plaintiffs had gone above and beyond the Court's Order, despite making

these various concessions. -

Mr. Cooper’s credibility was further compromised because he refused to make any
concession that Plaintiffs withheld relevant evidence despite making the following

admissions:

Mr. Cooper admitted that it was “dumb” and a “bad idea” to delete the text
message conversation between Neil and Alan Shekhter regarding
swapping out hard drives and backdating the clock on Neil Shekhter's

computer. -(Oct. 25, 2016 Hr. Tr., at 45:19-46:19.)

Mr.: C00§_p‘er admitted:that it was a “horrendous idea” to advise a client to
swap out a hard drive, backdate a computer, and load files back onto the
-hard drive while subject to court orders to preserve xéz‘lvi"docum‘ent‘_s and to

submit to a forensic examination. (Oct. 25, 2016 Hr. Tr., at 58:16-23.)
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Mr. Cooper admitted that it was'a “stupid thing”for Neil Shekhter to delete

text messages, swap out a hard.drive, backdate a computer, and load files

‘back onto the new hard drive, and that Mr. Cooper “wouldn’t have'

- fecommended” this condiict to his clients. (Oct. 25, 2016 Hr. Tr., at 60:20- |

23.)-

Mr. Cooper admitted that he would not advise a client and that it was a
“bad idea” to deléte'files} from a computer even if there is an carlier image ‘
of the computer with the deleted files. (Oct. 25, 2016 Hr. Tr., at 97:12-

98:12.)

Mr. Cooper admitted that Plaintiffs did “some stupid things” in responding

to the Court’s October 6, 2015 Order. (Oct. 25, 2016 Hr. Tr., at 102:11-15)]

The Court also .ﬁlhds Mr. Cooper lacks credibility due to his failure to answer

QUe_stio_hS directly, which forced the Court to admonish him several times. (See,

e.g., Oct. 25, 2016 Hr. Tr., at 49:18-27 [THE COURT: “Would you please just listen

to the question and answer it. You are an expert. You are in court. Please. Go

ahead.’]; 92:23-94:6 [THE COURT: [In response to Mr. Cooper refusing to answer a

question after the Court overruled Plaintiffs’ counsel’s abjection] “You're overrulfing] |

my ruling? . ... So listen. It's your.jobto listen to the question and answer it. If

thére’s an V,Q'biection. I'll make the.ruling. It is your job to answer the quéstion and

not comment on my ruling."].)

Dr. Valery Aginsky
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Plaintiffs’ expert, Dr. Valery Aginsky, testified that he was not dffe'ring an{/ opinion-

regarding the authenticity.of “Version 2" of the'JVA, the “Cover Letter,” or the “La

Cienega PMA.”" (Oct. 17, 2016 Hr. Tr., at 55:9-19,'59:18-21; 65:19-28.)

Dr. Aginsky.opined on the limited topic:that the black toner-from the “La Cienega,

PMAis not consistent with the black toner from-the “Cover Letter”.dated September

14,.2010, but Dr. Aginsky admitted that his methodology to test the rate and extent |

of extraction of toner in the “La Cienega PMA” and the “Cover Letter” is not a

generally accepted method, nor is such a methodology disclosed in any.

publications. (Oct. 17, 2016 Hr. Tr., at 72:2-18.)

The Court find$ that Dr. Aginsky’s complaints that a portion of Mr. LaPorte’s
examination of questioned documents was done outside his presence are without

merit. M. LaPorte was not required by this Court’s Orders to examine the

questioned documents only in the presence of Dr. Aginsky. (See Srinivasan Decl.; {

Exh. Z at pp: 3-4; see also Plfs.” Hr. Exhs., Exh. 26.) The Court’s Orders were
limited to the physical testing of such documents that may have impacted the
documents, not visual examination; including under high powered microscopes.
(See-Srinivasan Decl., Exh. Z at pp. 3-4; see also Plfs.’ Ht. Exhs., Exh. 26.) Dr.

Aginsky also admitted that he was not prejudiced by Mr. LaPorte’s examination.

(Oct. 17, 2016 Hr. Tr., at 75:15-19.) Dr. Aginsky also admitted that he conducted his

own chemical testing of the questioned documents outside the presence of Mr.
LaPorte and that there is “nothing forensically impropei” abouit conducting

examinations alone. (Oct. 17, 2016 Hr. Tr., at 76:11-77:5.)
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The Court also finds Dr. Aginsky’s credibility was undermined due to his refusals on |

several occasions to answer questions directly, resulting in the Court's |

admonishment of Dr. Aginsky. (See, e.g., Oct. 17,2016 Hr. Tr., at 16:4-16 [THE

COURT: “You don’t want to be an advocate. You want me to see you-as a witness
that's telling the truth without advocating for one side, right?”]; 63:21-64:3 [THE
CbURT; “l want you to know that I'm trying to assess credibility. So that's what I'm:
trying to do is asséss your credibility. And theré are many elements to that. And
one of the elements is not fighting with the person asking you questions.”]; 70:15-
71:7 [THE COURT: “So Iis_t’en'. I'm trying to assess credibility. One of the ways to |
assess credibility is how you answer the question. You're a very smart man. And |
want to listen and understand your answers so you don't want to be evasive when
I'm trying to assess your credibility. So | suggest you listen to the question and you
answerthe question that's asked. Its not-a jury.”].) Dr. Aginsky even claimed at
one point during cross-examination that he was not fluent in English, even though he}
testified in Engﬁsh without complaint or difficulty during his direct examination and
confirmed he has testified as an expert witness in both state and federal coutts in

the United States. (Oct. 17, 2016 Hr. Tr., at 8:22-28; 59:5-17.)
William Flynn

Plaintiffs’ expert, William Flynn, did not affirmatively find that “Version 2” of the JVA

was.genuine or that it was created in September 2010. (Oct. 28, 2016 Hr. Tr., at

60:22-26.) He also agreed with-Mr. LaPorte that “Version 2" of the JVA was printed-

or copied on July 15, 2013, and not in September 2010. (Oct. 28, 2016 Hr. Tr., at
62:25-63:14; 70:11-15; 71 :19-25; 76:23-77:11.)
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Mr. Flynn-also agreed that if “Version 2” of the JVA was not printed in. September.

2010, then the “Cover Lettér” dated September 14, 2010 also. could not:be from

September 2010 as purported by Plaintiffs. (Oct. 28, 2016 Hr. Tr., at 78:20-79:1.)

The Court does not find that the remainder of Mr. Flynn’s testimony, which was
limited and based on limited instructions and evidence, undermines Mr. LaPorte’s

testimony.
Kathleen Nicolaides

Plaintiffs’ expert, Kathleen Nicolaides, testified that she did not have sufficient
information to determine whether-the “La Cienega PMA” is an authentic document

created on of about March'1, 2012. (Oct. 28, 2016 Hr. Tr., at 109:24-28.)

Ms. Nicolaides also confirmed that the “La Cienega PMA” is the only PMA that has a
60-day notice period in Article 12.1, as opposed to a 30-day notice period in all other

examined property management agreements. (Oct. 28, 2016 Hr. Tr., at 108:9-17.)

Ms. Nicolaides further confirmed that the “La Cienega PMA” was formatted

differently than the draft La Cienega PMAs, including the draft La Cienega PMA that

was attached to emails in early 2012, (Oct. 28, 2016 Hr. Tr;, at 85:1-22; 100:3-17.)

The Court does not find that the remainder of Ms. Nicolaides’ testimony, which was
limited and based on limited instructions and evidence, undermines Mr. LaPorte’s
testimony. The fact that Ms. Nicolaides admitted she was not qualified to opine on
.some of the:bases of Mr. LaPorte’s opinions also célls’ihto question her own
testimony. (Oct. 28, 2016 Hr. Tr., at 105:25-106:18.) |
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Findings Regarding Failure of NMS Witnesses To Appear At Evidentiary Hearing

At the Evidentiary Hearing, Plaintiffs did not call several witnesses to testify, including NMS |

‘ principa_\‘:l Neil Shekhter and NMS employees Adam Shekhter, Alan Shekhter, Enrique

Sanchez (NMS™IT Administrator), and Eddie Valentin (Neil Shekhter's assistant), all of
whom submitted declarations in opposition to Defendants’ Motion. Plaintiffs did-not explain
why these witnesses were not called. The failure to call these witnesses despite an

opportunity to do so undermines all.of their credibility.

The Court finds that Plaintiffs’ failure to call these witnesses to testify at the Evidentiary
Hearing means that the testimony these witnesses would have offered would have been
harmful to Plaintiffs. (See Evid. Code, § 413 [“In determining what inferences to draw from
the evidence or facts in the case against a part, the trier of fact may consider, among other |
things, the party’s failure to explain or to deny by his testimony such evidence or facts in the.
case against him, or his willful suppression of evidence relating thereto, if such be the

case.”].)

Plaintiffs also offered no explanation regarding the provenance of the three alleged

forgeries. two of which were allegedly created during the pendency of this action. Plaintiffs

have not proffered anyone, including Plaintiffs’ own principal Neil Shekhter, to-explain why

the three documents &re not forgeries, or to explain the discrepancies in the sworn

statements of NMS’ employees and the briefs submitted by NMS’ counsel. Nor have

Plaintiffs proffered any testimony or explanation to rebut Defendants’ showing that Plaintiffs

failed to produce documents related to the alleged forgeries in the normal course of

discovery even though this material was in Plaintiffs’ and Plaintiffs’ counsel’s possession. In
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particular, Plaintifs’ own expert confirmed that “Version 2.” identiied.by. Plaintiffs and their |

counsel as an “original” from September 2010, was actually printed on July 15,2013,

|| (Oct. 28, 2016 Hr. Tr., at 60:22:26 {testimony of William Fiynn].) Nither Plainifs nor their

counsel offefed any.credible explanation or.testimony regarding the prodiiction of a July 15,

2013 document:rafh'er: than the September ,;20'1@0j docu‘ment they claimed'it to,be.

Terminating And Monetary Sanctions

“The [court's] power to impose discovery sanctions is a broad discretion subject to reversal |

only for arbitrary, capricious, or-whimsical-action. Only two facts are absolutely prerequisite |

to imposition of the sanction: (1) there‘must be a failure to comply . . . and (2) the failure:
must be willful. .. ." (R.S. Creative, supra, 75 Cal.App.4th-at p. 496 [citations omitted].)
Moreover, Code of Civil PrOcéd'ufé “Section 2023 authorizes terminating sajnctibhs inthe

first instance in egregious cases such as this one.” (/d: at p. 497; see Williams v. Russ

(2008) 167 Cal.App.4th 1215, 1223.) Where conduct is “illustrat[ive] [of] a kind of discovery

abuse that is intolerable in civil litigation,” an award of terminating sanctions and fees and
costs is appropriate. (R.S. Creative, supra, 75 Cal.App.4th at pp. 486, 488 [affirming the

lower court’s granting of terminating sanctions and fees and costs against a plaintiff who

relied upon a forged contract in her pleadings, provided false testimony about the rature of

|| Terminating and monetary sanctions are appropriate in Iigﬂh:t of the extensive evidence that

|| Plaintiffs forged séveral pieces of evidence—at least “Version 2, the “La Cienega PMA,”
s a7 | ; i

and the “Cover Letter.” (R.S. Créative, supra, 75 Cal.App.4th at pp. 487—488.’) This by itself
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| constitutes a fraud on the court, the unlawful spoliation of evidence, and :atte'm’ptS to

undermine the judicial system. (Williams, supra, 167 Cal.App.4th at-p: 1223 [*Spoliation of

evidsnce means the destruction or significant alteration of evidence or.the failure to

preserve evidence for another's use ih pending or future litigation”] [emphasis added]; see

||also Stephen Slesinger, supta, 156 Cal.App.4th at p. 758 [“California courts possess [the]

power” to dismiss an action “when faced with pervasive litigation abuse’]; Aoude v. Mobil Oil

| Corp (1st Cir. 1989) 892 F.2d 1115, 1118-1119 [affirming terminating sanctions because

| plaintiff pled a case based upOn:‘é‘ forged document and such constituted fraud on the

Terminating and monetary sanctions are also appropriate in light of Plaintiffs’ perjury
regarding the authenticity of and circumstances surrounding all of the forged documents.
(R.S. Creative, supra, 75 Cal.App.4th at p. 487-488, 490.) This misconduct is also

reprehensible. (See Cedars-Sinai Medical Center v. Superior Court (1998) 18 Cal.4th 1,9

["Perjury, like spoliation, undermines the search for truth and fairness by creating a false

picture of the evidence before the trier of fact”]; Michaely v. Michaely (2007) 150
Cal. App.4th 802, 806 [affirming award of sanctions due to sanctioned party’s “consistent.
evasion, coupled with responses which were blatant untruths and not credible, amount[ing]

to anegregious abuse of the discovery process.”].)

In addition to the exa'mp!'es described, supra, Plaintiffs’ perjury includes, for
example, first swearing that their copy of “Version 2” was the actual one delivered in
2010, and then later swearing it may be a “copy.” (Compare Srinivasan Déct., Exh;
K, 114 & Exh. J; at 59:20-60:5, with Opp. at 13; see also Defs.’ Hr. Exhs., Exh. 5.)

Lead plaintiff Neil Shekhter also created an entirely fabricated story about “throwing
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away” his computer in early 2015 (Srinivasan Decl., Ex. N, at ‘20'6:18-208:20), which |

itself- would have bee_n:a'n.act o_f époliation, but it was later discovered that this
computer still existed as late ‘as September 19, 2015. (See Pen. Code §§ 118(a),

118a; Rubin Decl., 1 50; see-also PIfs.’ Hr. Exhs., Exh. 5.)

Neil Shekhter also swore under oath that he carefully maintained the “original hard
copies” of the "Cover Letter” and “Version 2” that he purportedly received in 2010,
but later contradicted himself by testifying that it may be a copy. (Sii'hivasan Decl.,

Exh. K, 1 14; Opp. at 13; see also Defs.’ Hr. Exhs., Exh. 5.) This was false.

Neil Shekhter made no mention of the “Cover Letter” until his deposition on
September 22, 2015, in which he testified: “| didn’t independently remember this
letter.” (Srinivasan Decl., Exh. J, at 72:4-6.) At the same time, he claims the letter
was deli.vered to his office in 2010 with “Version 2,” and that he “carefully maintained

the original hard copies” until 2015. (Srinivasan Decl., Exh. K, 11 13, 14; see also

Defs.’ Hr. Exhs., Exh. 5.) This too was false.

Even-in'opposing Defendants’ Spoliation Motion, Neil Shekhter made inconsistent
and demonstrably false statements in his declaration. (Compare Shekhter Dec!. ISO
Sanctions Opp., 1152 [l did hot delete any information that had anything to do Wwith

this case.”] with id. at 11 153, '1}5'5 [l received a zip file from former AEW employee
Daniel Lennon containing Joint Venture related documents . . . . | deleted the zip file

before turning my com'p.uter over for the forensic examination”].)

Plaintiffs also misled the Court when they stated that everything had been—and
would be—preserved and produced. (Srinivasan Decl., Exh. K, 125 (‘| also
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. instituted a litigation hold within my company around 1he time this lawsuit
commenced, so as to prevént deletion of emails and other file”); id., Exh:Mat 13
(“At least on Plaintiffs’ end; thiere has been no document alteration, spoliation or
fabrication.”); Supp. Stinivasan Decl., Exh. C; at 76:16-19 (‘Buta |'itigati6n.hold was
implemehte'd ijh:thié case at the ve'rylbe_ginn‘:ihg by M. Shekhter. Systeriis were set  :
up so that emafi:isb'ouldn’t bede!étiéd, ‘fi]ies could not be deleted . . . .”); see also |
Defs.” Hr. Exhs., Exh. 5:) (See Pen. Code § 125 ["An unqualified statement of that
which one does not know to be triie is equivalent to a statement of that which one. |

knows to be false.”].)

|| Terminating and monetary sanctions are also appropriate here in this case, with respect to
13

both Plaintiffs’ claims and C’roSs-COmzplainant’”s 'CroSs—Com_pIaint’, given Plaintiffs’ massive,
intentional, coordinated effort to destroy evidence, especially in-light of, and in plain violation
of, the specific September 8, 2015 Order of this Court directing them to preserve and not
alter evidence and the October 2015 Order requiring them to produce evidence for forensic

examination. (R.S. Creative, supra, 75 Cal.App.4th at p. 487-488.)

These actions of spoliation and evidencé destruction justify terminating. and monétary

sanctions on their own, even without Plaintiffs’ fabrication and perjury. To be cledr.if it was |

only these actions at issue, the Court would still impose terminating and monetary

sanctions.

Under California law, these actions of document destruiction and manipulation in violation of

this Court’s Orders provide a firm'basis for terminating sanctions. (Cedars Sinai, supra, 18

fﬁCaI.4t‘h at p, 12 [“[d]estroying evidence . . . [is] surely . . . a misuse of discovery within the
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] hard drives and a backup: and deleted specific files relating to the forgeries in this
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) Plaintiffs’ misconduct was‘knoyvin.q;and intentional, in plain violation of this Court’s
}5 September 8 and October 6, 2015 Orders. Intentional, willful, coordinated

6 destruction of evidence certainly justifies terminating sanctions, especially here

! where many of those actions were in plain violation of the Couirt's Orders. (See

° Williams, supra, 167 Cal.App.4th'at pp. 1219, 1223 [affitming the granting of

o :

‘0 terminating sanctions due to plaintiff's failure to pay fees on a storage unit, which

11 | then led to the loss of the items:in that unit]; Los Defensores, supra, 223 Cal.App.4ths'
12 at p. 391 [affirming terminating sanctions for defendants’ failure to produce

3 documents ordered by the court for production]; Electronic Funds, supra, 134

: Cal.App.4th at pp. 1183-1184 [affirming award of terminating sanctions on-account |
16 | 6f defendant’s destruction of evidence ordered to be produced].)

17 | S . .

. Terminating sanctions are also appropriate beca'use the violation is “wiliful, preceded by a

‘1 9 history of abuse, and the evidence shows that less severe sanctions would not produce

20 {| compliance with the discovery rules.” (Doppes v. Bentley Motors, Inc. (2009) 174

21 || Cal.App.4th 967, 992 [citations omitted].) Piain'tiffs forged at least one key document—the |
22

JVA their claims relied upon—in 2013. This was followed by additional forgeries, perjury..

23 |
and the coordinated and widespread spoliation and concealment of eviderice in this case.

24
25 || There is no way to effect compliance with civil discovery or the Court's Orders, since

26 || Plaintiffs have already destroyed countless materials relevant o this case. And there is no

. 27 || way to know the full extent of the damage done. Plaintifts’ actions, partiqularIV'those‘sipce
m-o 28 . _
~ the Court entered its Orders, were willful and show a history of abuse that continues to this |

.....
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||day, and nothing less than terminating sanctions wou’Id;produce compliance with this

Court's Orders.

| Because of Plaintiffs’ actions and the substantial showing by:Defendants and Cross-

Complainant, the burdeh was on Plaint’iﬁé to demonstrate any alleged lack of prejudice to
Defendants from Plaintiffs’ actions. :-Plaintiﬁé'fqiled to meet this burden. In Williams v. Russ |
'(2008) 167 Cal.App.4th 1215, 1227, the court held that when the party moving fér discovery |
sanctions based on the spoliation of evidence makes an initial prima facie showing that the
responding party in fact destroyed evidence that had a substantial probability of damaging;

the moving party’s ability to establish an essential element of its claims or defenses—under
principles derived from Evidence Code section 500 and case law interpreting that section—
the burden shifts to the spdliating party to “'d‘isprov[e] prejudice,” such as by demonstrating

all of the destroyed evidence remains available from another source. Here, Defendants

| have easily met this prima facie showing, with respect to both their defenses to Plaintiffs’

claims and also Cross-Complainant’s Cross-Complaint. Among many other things,

: befendan‘ts have demonstrated that the very computer used by Neil Shekhter has been
19

forever corrupted and a untold amount of evidence has been hidden or destroyed:; Plaintiffs

intentionally and purposefully hid or “discarded” the backup that was taken of that computer

| prior to the hard drive swap, as well as the hard drive that had previously been on.the

| computer; Plaintiffs have also destroyed or intentionally withheld Neil Shekhter's 2012

|| Computer; Plaintiffs have destroyed or intentionally withheld the very files and drives upon

which the forgeries that they attempted to perpetrate on Défendants (and‘the Court) were

created (such as the drive containing forged “Version 2"); and files from alleged witnesses

(such as Daniel Lennon) have been intentibrjall_v destroyed by Plaintiffs. These are just but
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a few of the actions taken bv,PIain't'iffsvthat-‘vhave resulted in prejudice to Defendants’ ability |

|| to-present their defenses and evidence in support of the cross-claims. The volume of

relevant materials that has been concealed, destroyed; or altered in violation of thi's__ Court’s

Orders undeniably.prejudices Defendants’ ability to defend itself and to pursue cross-claims.

(See Rubin Decl., 11 61, 63, 88, 91-93; see also Plaintiffs’ Evidentiary Hearing Exhibits

1 (“Plfs.’ Hr. Exhs.”), Exh. 7) This constitutes prejudice of the highest magnitude, (Williams, |

supra, 167 Cal.App.4th at p. 1227; see also Cedars-Sinai, supra, 18 Cal.4th at p. 14).

. With the burden having shifted to Plaintiffs as a result of their widespread misconduct, they

had to “disprov(e] prejudice.” (Williams, supra, 167 Cal.App.4th at p. 1227.) This is

something Plaintiffs simply have not done, and cannot do. Plaintiffs cannot dispute that

{there is extensive evidence—such as that on Neil's New Home Computer prior to his hard

drive swap, that on the back-up used as part of that hard drive swap, the materials provided |

by Daniel Lennon, and the materials that exist on all of the USB and other drives that have

been withheld—that Defendants will never have access to. (Williams, supra, 167

|| Cal.App.4th at p. 1227 [finding spoliating party failed to meet burden because he could not |

show that destroyed files were available from another source].)

Plaintiffs’ argument that Defendants have not “proven” exactly what was destroyed

or its impact on the case misses the point. Plaintiffs’ coordinated, intentional,-

widespread destruction of evidence has placed into doubt everything they produced;

failed to produce, and any witness testimony Plaintiffs may intend to offer. As the

court aptly stated in Electric Funds Solutions v. Murphy (2005) 134 Cal.App.4th

1161, 1184: ‘[Dlefendants’ actions have made it virtually impossible to determine

what defendants destroyed. The mere fact that plaintiffs’ forensic consultant
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Additionally, the Court considers the fact that, despite their actions being front and center in

_Deffen'dants’ Motion, Plaintiffs did not call as witnesses at the Evidentiary Hearing (despite

actions of spoliation, perjury, and forgery presented to the Court), Adam Shekhtér (who

19 ||
|| participated with Neil Shekhter in creating the forgery of “Version 2”), and Alan Shekhter
20

1| (who assisted Neil Shekhter with the hard drive swap discussed above). Plaintiffs likewise

recovered some of the data 'dqés,not mean none was lost.” And the court there

rejected the very argument Plaintiffs make here that the moving party was required
to show more prejtidice than it already had based upon-the spoliating party’s running
data:wiping Softwaré on computers: “[I"D.]vé'fendarft“s’ own actions [of intentional

document destruction] make that showing difficult, if not impossible.” {/bid.) The

have been immensely prejudiced by Plaintiffs’ actions in this case. (See also

Williams, supra; 167 Cal.App.4th at p. 1227 [where the spoliating party fails to

identify precisely what was destroyed, “it would be impossible for the jury to

meaningfully assess what role the missing evidence would have played in the

determination of the underlying action”].)

mors than ample opportunity to do so) Neil Shekhter (who engaged in the outrageous

failed to present testimony from Enrique Sanchez and Eddie Valentin at the Evidentiary

Hearing. The absence of any live testimony from these individuals wab stunning.

California Evidence Code section 413 provides that "[ijn determining,what inferences|

to draw from the evidence or facts in the case against a party, the trier of fact may

consider, among other thirigs, the party's failure to explain or to deny by his
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testimony such evidence of facts in the case against him, or his wiliful suppression

of evidence relating thereto, if such be the case.”

¢ ,Wel'l as Plaintiffs’ willful destruction of év‘idence and document destruction, leads to

the inference that Rlaintiffs are guilty. of the forgery, perjury, and spoliation

Defendants clai'?n';, (See California Fair Emplqyment and Hous)'ng‘ Com™nv. Gemihi

Aluminum Corp. (2004) 122 Cal.App.4th 1004, 1022 [proper to infer the missing

testimony would have supported the opposing party].) After hearing all of the

evidence, the Colrt has no doubt this is the casé.

As the Supreme Court has said, “[tlhe intentional 'dés'truction of evidence is a grave affront

to the cause of justice and deserves our unqualified condemnation,” as it “can destroy
fairhe_ss and justice, ... increases the risk of an erroneous decision, [and] . . . Increasel[s]

the costs of litigation.” (Cedars-Sinai, supra, 18 Cal.4th at pp. 4, 8.) Ali of thatis present

here. Tefminating sanctions are necessary.

|| Indeed, this case involves circumstances far worse than those at issue in numerous other
ol : —

‘cases in which terminating sanctions have been issued and affirmed.

~

| company called Creative Cotton, and the contract atta'Ched“to the complaint was alleged by

the Defendant to be a féfge.ry. (See R.S. Creative, supra, 75 Cal.Appi4th at p. 488.)

»6 || Detendants demanded all copies; including electronic copies, be produced as well asthe
plaintiffs’ computer. (/d. at p. 489.) The plaintiff agreed hot to use her computer until the

defendants’ expert could conduct a forensic examination. (/d. at p. 490.) But before that
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|| Electronic Funds Solutions v. Murphy (2005) 134 Cal.App.4th 1161, is also instructive.

| There, the trial court ordered the defendants to produce computers upon which defendants

‘cohducted business that defendants.claimed had been corrupted by a computer virus,
warning of terminating sanctions if they failed to do so. (/d. at'p. 1669.) Upon receiving the

commputers,; plaintiffs’ expert was able to determinie that the computers produced by

||defendants “had their hard drives ‘wiped' by ‘Data Eraser’ software between the time the

court ordeted their produiction and [the plain't:iffs_’i inspection.” (/bid.) Infacts eerily si‘miiar«tof
those here, the plaintiffs’ expert further “surmised that data had been copied from the hard -

drives, the drives wiped, and selected data reinstalled.” (/bid.) The Court of Appeal

0 | affirmed the trial court’s granting of plaintiffs’ motion for terminating sanctions, striking

13 | defendants’ answer, and ordering defendants’ default entered, as the trial court “could have

reasonably concluded a lesser sanction would not have been sufficient to compel

process to which they were equally entitied.” (Id: at p. 1184.)

Los Defensores, Inc. v. Gomez (2014) 223 Cal.App.4th 377, is also on point. There, the
Court of Appeal aﬁirmed an order entering términating sanctions against the defendants—
striking their answers and entering default against them=for failing to produce certain
documents (such as call logs) defendants had testified to during their depositions. (/d. ét

pp: 391-392.) The Court of Appeal found terminati‘ng sanctions were abp"rop'riafe, as the

to. (Ibid.)
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| Finally, the decision in Peal v. Lee (2010) 403 Il App.3d 197, isinstructive. “During the
{course of discovery, plaintiff deliberately deleted thousands of files from his personal
‘computer, using multiple-programs with- names like File Shredder and Privacy Eraser Pro.”

| (ld. atp. 1‘*98-.) The trial court dismissed his complaint as a sanction “for thé profligacy of his|

electronic spoliation of evidence.” (Ibid.) The Appellate Court of lllinois, First District, Fifth
Division, affirmed. “[Plaintiff] argues that because he has denied authoring the 2004
Documents, defendants cannot claim surprise that the documents sought were not found on
his computer . . . the real surprise is that a litigant would have the audacity to disc,;ard his old
hard drive and delete tens of thousands of electronic files with sophisticated data-wiping
programs and then cry foul that his opponents should not be surprised. This sounds like the
story of the children who murdered their parents and then pled for sympathy as orphans.”

(ld. dt p. 205.)

The actions of Plaintiffs here were far worse than those in any of the cases cited above.

Defendants have made a prima facie showing thgt the spoliation by Plaintiffs has impaired

their ability to defend against Plaintiffs’ claims and pursue Cross-Complainant’s Cross-

Complaint. Plaintiffs have not and cannhot disprove prejudice to Defendants and Cross-

Complainant. Terminating sanctions are justified.

In response to these compelling facts, Plaintiffs have asserted a seties of arguments over

the course of the proceedings before this Court. These arguments are not well taken.

First, Plaintiffs, citing New Albertsons, Inc. v. Superior Court (2008) 168 Cal.App.4th

1403, argue that a jury should decide the issues presented by Defendants’ motion
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because Plaintiffs claim there are disputes of fact. ‘This i$ not the law; it is a serious |

misreading of New Albertsons; and it.is a misstatement of the facts found here.

The statute itself authorizes “the court, after notice to any affected party,

14 |

el

person, or attorney, and after opportunity for hearing” to impose
terminating sanhctions. -(Code Civ, Proc., §§ 2023.030(d)(1), (2), and (4)
[emphasis added].) And-each of the cases discussed by the Court above
involved displltes of fact in some form; »tfhat did not prevent the court from
entering terminating sanctions and from the Court of Appeal affirming.
(See, e.g., Williams, supra, 16;/' Cal.App.4th at p. 1224 [‘[w]hen the
conflicting evidence is viewed through:[the abuse of discretion] standard, it |
is more than sufficient to affirm the trial court’s findings”] [emphasis added]é
Los Defensores, supra, 223 CaI;Ap‘p;4th at p. 391-392 [awarding
terminating sanctions against defendants for failure to produce documents
defendants claimed in sworn declarations never existed].) In fact, in
Tucker v. Pac. Bell Mobile Services (2010) 186 Cal.App.4th 1548, the court.. .
stated that “[i]t is the exclusive function of the trial court to weigh(] the |
evidence, resolve conflicts and determine the credibility of witnesses” when:
ruling on a sanctions motion. (/d. at p. 1562 [emphasis added].) This |
makes sense too; otherwise, as another courtihas stated, it “would be to
permit a plaintiff who is perpetrating a fraud on the court to run roughshod

over the court’s integrity.” (Ceglia, supra, 2013 WL 1208558 at *11.)

The quote that Plaintiffs rely up'o_n from New Albertsons, meanwhile, simply

stands for the unremarkable proposition that “[r]ather than decide the facts
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with respect to the intentional destruction of evidence and impose a

nohm'onetar'y sanction on a pretrial motion in circumstances not
contemplated by the r'discévery stétutes”—i.e.f where sanctions are not
authorized by the Code of Civil Procedure or under the court’s inherent
authority—"we believe that in most cases of purported spoliation the facts

should be decided and any appropriate inference should be made by the

“trier of fact after a full heafring at trial.” (New Albertsons, supra, 168

Cal.App.4th at p. 1431 [emphasis-added].) Of course, sanctions are
authorized here by the discovery statutes and the court’s inherent
authority, as discussed above. New Albertsons—which involved the
innocent destruction of an irrelevant videotape that the moving party had
waived its right to—does not hold that a jury should hear a sanctions

motion simply because there are alleged “disputes of fact”; quite the

-contrary, the cases New Albertsons cites demonstrate it is for the court to

decide these issues. (/d. at pp. 1424-1426, 1431-1434 [citing multiple
cases].) And this is the way it must be—a jury could not be tasked with
enforcing a court’s discovery orders or enforcing a court’s inherent

authority; nor could a jury be asked to sanction counsel, for instance.

Plaintiffs also failed to identify any genuine material “disputes of fact.” As
discussed above, there are no genuine disputes regarding the core

material facts relating-to Plaintiffs’ misconduct.

Second, Plaintiffs have argued that the relief Defendants and Cross-Complainant

seek through their motion would constitute an unlawful “forféiture” or unconstitutional
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“takings,” but have not provided any support for this proposition. Plaintiffs sued

Defendants in this case; one.Défendant (P6 LA MF Holdings SPE, LLC) has filed a.

Cross-Complaint. The parties werefacing off in litigation against each other.
Piaintiffs then took actjons that were in violation of this Court's orders, undermined
the+judicial process, and:resulted in immense and untold prejudice to Defendants
and Cross.ﬁC'omp]ainant. As aresult; iermin‘ati‘ng sanctions are justified under both
the Code of Civil Procedure and the Court’s inherent authority (Code Civ. Proc.

§§ 2023.030; Stephen Slesinger, supra, 155 Cal.App.4th at p. 740), and this

includes the authority—specifically identified in the Code of Civil Procedure—for the

Court to strike Cross-Defendant’s answer to the Cross-Complaint and enter
judgment against Cross-Defendant as to the Cr’oss-Complai'nt. (Code Civ. Proc.

§§ 2023.030(d)(1), (2), and (4).) That the consequences of this may ult'livmately end'
up being high for Plaintiffs does ndt affect whether the reiief should be granted;
rather, it simply shows the risk that Plaintiffs knowingly undertook when they
intentionally violated the Court’s Orders and destroyed evidence relevant to this
dispute. Indeed, coutts in circumstances far less ‘egregious than this have stricken
parties’ pleadings and entered default judgment against them. (See, e.g., Los
Defensores, supra, 223 Cal.App.4th at p. 391; Electronic Funds, supra, 134
Cal.App.4th at p. 1184.) There is no reason that the result should be any different
here. Moreover, Plaintiffs ignore the fact that'the default on its own is authorized by
the Code; the remedy to which Cross-Complainant will actually be entitled on the
Cross-Complaint wil‘l be set pursuant to-a separate prove-up hearing. Those

remedies are nothing more than one party to a contract obtaining default judgment
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on its contractual claimspursuan‘t»to"specific contractual provisions, and enforcing its{

contractual rights. (See Oct. 28, 2016 Hr. Tr., at 167:15-21.)

“Nor is the case that Piaintiffs cited to during argument for their “forfeituré”
point, Caryl Richards, Iric. v. Superior-Court (1961) 188 Cal.App.2d 300, at
all applicable heré. There, the colift isslied terminating sanctions against |

“defendant on account of the defendant's alleged failure to fully answer an
interrogatory, which the court found was an issue that could be remedied
by taking the facts requested in the interrogatory as conceded. (/d. at pp.-
303, 305.) The-re-_waé simply no need:for any default in this case after the

evidentiary sanction had been imposed. This case is very different.

Third, Plaintiffs claim that an order gra:ﬁting terminating sanctions would violate their
due process rights. This argument repackages Plaintiffs’ “takings” and “forfeiture” -
arguments and fails for the same reasons. Additionally, the Court of Appeal has

rejected this very argument from a spoliating party in facts less egregious than those |

here. (R.‘S. Creative, supra, 75 Cal.App.4th at p. 497.) Indeed, as the Electronic

Funds court pointed out, it is Defendants—if anyone—who have had their due

brocess_riqhts,violated here as a result of Plaintiffs’ misconduct. (Electronic Funds,

supra, 134 Cal.App.4th at p. 1184 [‘terminating sanctions were necessary to provide

[the moving party] with the due process to which they were equally entitled’].)

‘Similarly, Plaintiffs’ claim that theit due process rights were violated by thein
failure to take the deposition of Defendants’ expetts is not persuasive.

Plaintiffs had no such fight, and Plaintiffs’ éross-examination of these very
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-same experts over many hours at the Evidentiary Hearing moots their

argument in any event..

The Court similarly 5rf'ejé%ct'j's PIéintiﬁfS’ other "‘d_uej%proéééé)": argument that
their later-filed motions should:have been decided before the instant
Motion, which Defendants filed before Plaintiffs’ motions. (Plaintiffs’
‘Objection to Terminating Sanctions; and Legal.Brief For October 13

Evidentiary Hearing (“NMS. Objections”), at pp. 5, 7, 23-24.) These

motions which see‘k-sanctiQn“s against Defendants for filing the instant now-

granted Motion, and disqualification of Gibson Dunn, have no bearing on

the instant Motion and Plaintiffs’ own misconduct.

Fourth, Plaintiffs have advanced a series of merits-related arguments as to what

they claim are the rights and obligations under the patties’ JVA, as well as to the

merits of the Cross-Complaint, including whether fDe‘fen_dant‘s have a right to sell the'

Joint Venture properties; the status of NMS as the Operating Member of the Joint
Venture, and the status of NMS’ affiliate as the Property M‘ahager of the Joint

Venture Properties. (NMS Objections, at pp. 3, 4, 15-19, 21-22.) Though virtually

every aspect of these arguments is incorrect, belied by the évidence, and constitute

arguments that the Court has already rejected.in its-demuirrer rulings; none of it is
relevant to the instant Motion, which is concerned solely with whethér Plaintiffs’
substantial misconduct warrants terminating sanctions. Plaintiffs actually admit this
point, conceding in t‘héi.rObj'ebtiOn'th'at “[n]one of these issues have [sic] anything to
do with spoliation of evidence or alleged _fb,rggries.” (Id.-at p. 18.) If anything,

Plaintiffs’ merits-related arguments confirm that virtually every key issue in this case
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further.demonstrating that terminating sanctions should be issued.

« 77 1
A

T 0T
R

=

10

11

12

13

14

15 |

16

17

18

19

20 |

21

22

23
24
25

26

“28 |

wide swath of evidence rAeklatinq to the forgeries (which related to Plaintiffs’

Plaintiffs’ claim that terminating sanctions would also somehow resultin a
“windfall” to Defendants is inapt. Any remedies Cross-Complainant
receives from the Cross-Complaint will be determined during a prove-up
hearing, and at any rate the Court of Appeal has rejected similar “windfall |
arguments by parties engaged in interitional spoliation: “Defendants argue |
plaintiffs were required to show prejudice from the deletion of data.
Otherwise, they contend, términating sanctions bestow a windfail to
plaintiffs. But defendants’ own actions make that showing difficult, if not
impossible.” (Electronic Funds, supra, 134 Cal.App.4th at p. 1184 ],

citation omitted.)

Plaintiffs’ similar claim that sanctions should not be issued because the

Court dismissed their claims on demurrer based.upon the forged “Version

2’ fails to recognize the gravity of their misconduct. Plaintiffs, like the

plaintiff in R.S. Creative, brought this case based upon forged documents,

committed perjury, and then intentionally and piirposefully destroyed a

original claims and Cross-Complainant’s Cross-Complaint claims). It does

not remedy the situation that Plaintiffs’ claims based upon the forgery have

been dismissed:; rather, their widespread misconduct infects the entirety of

these proceedings..
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Mo'n?eta:r"y sanctions in the form of attorney’s fees, expert fees, and costs against both

Plaintiffs are appropriate here.

Monetary sanctions are mandatory where the responding party has no justification
as to why imposition of the sanction would be unjust. (Code Civ. Proc., § 2023.030,
subd. (a) ['If a monetary sanction is authorized by any provision of this title, the court
shall impose that sanction uniess it finds that the one subject to the sanction acted
with substantial justification or that other circumstances make the imposition of the -
sanction unjust’].) Plaintiffs cannot demonstrate that sanctions for extensive
spoliation of evidence, fabrication of key evidence, and perjury about .the same

would be unjust.

Plaintiffs fabricated evidence, submitted perjury about the same, and destroyed

evidence, while simultaneously representing to the Court that they were proffering

authentic documents and that they had preserved evidence. In light of these facts,

fees and costs should—and indeed must—be awarded against Plaintiffs. (Cedars- |

Sinai, supra, 18 Cal.4th at p. 12 [recognizing that spoliating party may be forced to

incur “monetary sanctions”]; Kravitz v. Superior Court (2001) 91 Cal.App.4th 1015,

1016 [*Under the Civil Discovery Act of 1986, the trial court must impose monetary
sanctions against anyone engaging in conduct that is a misuse of the discovery
process, and must order the abuser to pay the reasonable expenses, including

attorney’s fees, incurred by anyone as a result of that conduct.”].)

Plaintiffs’ Motion to Strike
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Plaintiffs’ MTS Was Filed in Violation of Section 1005, This Court's Local Rules, and This

Court’s Order

Plaintiffs’ Motion to Strike ("MTS") is untimely. Plaintiffs filed their MTS on February 23, |
201‘6_, serving it by overnight delivery and listing a héaring date of March 7, 2016 on the
facepage of their memorandum. Section 1005 of the Code of Civil Procedure requires
thata movihg party serve and file its moving and supporting papers “at least 16 court
cays before the hearing.” (Code Civ. Proc., § 1005, subd. (b).) This notice period is
extended by two calendar days where; as here, a party serves notice “by facsimile
transmission, express mail, or another method of delivery providing for overnight
delivery.” (/bid.) The statutory deadline for Plaintiffs’ MTS fell on February 10, 2016 for
service by personal delivery, or jFe'bruary 8, 201 6 for service by overnight delivery.

Thus, Plaintiffs’ filing came fifteen days after the statutory deadline.

Plaintiffs also failed to properly reserve a hearing date for their MTS (see Dept. 71 Rules|
atp. 2), and instead misappropriated the hearing date of March 7, 2016 after this Court
had denied their ex parte application to advance the hearing date on the MTS. (See

Order Denying Plaintiffs’ Ex Parte Application, Feb. 8, 2016.)

The Reservation ID Number on the face page of Plaintiffs’ MTS corresponds tb a
March 16, 2016 hearing date for a discovery motion, not to a March 7, 2016
hearing on a motion to strike. Plaintiffs’ filing would be untimely even for the
March 16, 2016 hearing date, however, because Plaintiffs served the MTS by

overnight delivery. (See Code Civ. Proc., § 1005.)
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Plaintiffs Failed to File a Noticed Motion

There is No Legal Basis for Plaintiffs’ MTS

Plaintiffs identify no law authorizing Plaintiffs’ motion to strike an opposing party’s motion
“and have proceeded under the wrong statutes. Section 436 permits a party to file a

26

28

Because Plaintiffs’ MTS is untimely-and filed in violation of Section 1005, the local rules,

and this Court's Order, Plaintifts’ MTS is denied.

Plaintiffs failed to include a notice of motion with their MTS specifying the nature of the
order sought, thé grounds upon.which the motion would be made and the papers upon
which it was to be based, as requiréd under Section 1010 of the Code of Civil 'Procedurev’
and Rules 3.1110(a) and 3.1112(a) of the California Rulés of Court. “A colirt cannot
grant different relief, or relief on different grounds, than statedin the notice of motion.”
(Weil & Brown, Cal. Practice Guide: Civ. Proc. Before Trial (The Rutter Group 2015) 1
9:38, citing People v. Am. Sur. ins. Co. (1999) 75 Cal.App.4th 719, 726; Luti v.
Greenwald (2003) 107 Cal.App.4th 1119, 1124,) Defects in the Notice of Motion, to say
nothing of a party’s failure altogether to supply a Notice of Motion, are grounds for
denying the motion. (Galleria Plus, Inc. v. Hanmi Bank (2009) 179 Cal.App.4th 535,
536-537 [reversing order granting sanctions for frivolous filing based on violation of |
Section 1010 of the Code of Civil Procedure].) Accordingly, Plaintiffs’ MTS is denied for

failure to include a proper notice of motion.

motion to strike any “pleading.” (Code Civ. Proc., § 436 [permitting a motion to “[s]trike
out all or any part of any pléading”].‘) The statute specifically defines the term “pleading”
to mean “a demurrer, answer, complaint, or cross-complaint.” (Code Civ. Proc., § 435,

82

ORDER GRANTING DEFENDANTS' AND CROSS-COMPLAINANT'S MOTION FOR TERMINATING AND OTHER
' SANCTIONS AGAINST PLAINTIFFS




10

11

12

13

14

15

16

17 |

18

19

20

21

22

23

24

25

26

27

28

subd. (a)(2).) Because Defendants’ S_po|iation Motion is not a “pleading,” Plaintiffs may
not bring a statutory motion to strike the Spoliation Motion. (Code Civ. Proc., §§ 435,

436.)

Plaintiffs have failed to comply with the procedural requirements governing
motions to strike pleadings. Section 436 of the Code of Civil Procedure permits
the Court to strike a pleading “upon a motion made pursuant to Section 435, or atv
any time in its discretion.” (Code Civ. Proc., § 436.) However, Section 435, in
turn, requires a party bringing a motion to strike to “serve and file a notice of
motion,” to serve and file the motion “within the time allowed to respond to a
pleading,” and to “specify a heériﬁg date set in accordance with Section 1005.”
(Code Civ. Proc., § 435, subds. (b)(1) & (2).) Plaintiffs have failed to fulfill any of

these requirements, therefore their MTS must be denied.

Neither the Court’s inherent authority, nor the statutory grant of discretion in Section 436,
permits Plaintiffs to circumvent the procedural requirements for motions to strike, set
forth in Sections 435 and 436 of the Code of Civil Procedure. (See Le Francois v. Goel
{2005) 35 Cal.4th 1094, 1096 [court’s inherent authority to reconsider its orders did not
excuse a party from complying with Code of Civil Procedure sections 437 and 1008].)
Accepting Plaintiffs’ contrary argument would entirely obviate the procedural
A'requirements attaching to motions to strike. (See Clements v. T.R. Bechtel Co. (1954)
43 Cal.2d 227, 233 [“every word, phrase and provision employed in a statute is intended.
to have meaning and to perform a useful function and it is not to be supposed that the
Legislature used language in a sense which would . . . render nugatory an important

provision . .. ."].)
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|| Defendants Fully Complied with the Court’s October 6, 2015 Order
the Forensic Experts to submit Forensics'Reports to the parties and the Court.

filed January 29,2016, did not violate the October 6, 2015 Order. The October 6,

parties and the Court “w]ithin twenty-one days of the completion of the forensics

1 |} _ L ‘ .
‘prevented the Forensic Experts from submitting declarations prior to the

18 |,

~summary of its findings concerning ‘Version 2,’ Exhibit 41, and any Property

o .
‘l.

Defendants did not violate the provisions inthis Court’s October 6, 2015 Order requiring

Defendants’ submission of expert declarations in support of the Spoliation Motion,

2015 Order requires the Forensic Experts to subm|t a Forénsic Report to the

investigation.” (Srinivasan Decl., Exh. Z, at 3:12.) Nothing in the October 6 Order|

expiration of the twenty-one day period following conclusion of the forensic

investigation.

Plaintiffs’ proffered interpretation of the October 6, 2015 Order—that it
“required the experts to complete their examination, prepare a Report and
provide it to the Court and both parties” and only then permitted
Defendants to “go to the Court and make [their] forgery’ argument” (MTS

3119-23)—is not supported by the-language of the Order and is incorrect.
As Plaintiffs concede (MTS 4:8-9), the declarations submitted in support of the
Spbliai’ion Motion were substantively idéntical and equivalent to expert reports.

As required by the October 6, 2015 Order, the declarations “provide[d] [a]

Management Agreements” (Srinivasan Decl., E.xh.'Z_,, at 3:15-16), as well as the

Forensic Experts’ findings regarding spoliation of evidence. There is no claim by
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Plaintiffs or any evidence showing that these reports were not timely filed.
Accordingly, the submission of declarations fully complied with the October 6,

2015 Order.

Plaintiffs’ assertions of misconduct by AEW and Gibson Dunn, and intimations of

bias by the Forensic Experts, are not supported by citations to accompanying

declarations or affidavits and, therefore, are not properly before the Coiirt. (See

MTS 3-23-4:1.)

Further, Plaintiffs’ assertions of misconduct are contrad’ict‘e'd by the evidence.

This Court specifically approved the Forensic Experts, by name, in the October 6,

2015 Order. Plaintiffs did not oppose the experts’ qualifications. Piaintiffs have

not-presented any evidence to call into guestion the Forensic Experts’

independence, objectivity, or expertise. On the contrary, the Forensic Experts

conducted fully independent and objective investigations and properly reported

the results of their investigation to the parties and the Court.

Defendants did not breach the confidentiality provisions of the October 6, 2015 Order.

Nothing in the October 6 Order prohibits disclosure of the outcome of the forensic
examination to the parties, their counsel, and the Court, together with the
documents and exhibits on which the Forensic Experts’ conclusions were based.
That is all that was djsclos”evd here. The Forensic Experts ,('Stroz Friedberg)
conducted an independent investigation and then provided their conclusions to
Defendants and Defendants’ counsel, together with the supporting
documentation; on the eve of filing the same with the Court and serving the same

85

ORDER GRANTING DEFENDANTS' AND CROSS-COMPLAINANT'S MOTION FOR TERMINATING AND OTHER

SANCTIONS AGAINST PLAINTIFFS




10
11
12
13
14
15
16
17
18
19
20

21

wo |l
23

24.;5

25
26
e
+37

~.28

on Plaintiffs. This approach fully complied wi__th:t"he ‘confidentiiality requirements of |

the October 6, 2015 Order.

‘Plaintiffs provide no-evidence that confidential information was disclosed in

violation of the Court’s October 6, 2015 Order.. (See Frid Decl:; 11 79-86.)

‘that any confidentialinformation was disclosed in violation of the October

Similarly, the statement by Defendants’ counsel that “a shocking level of

Several of Plaintiffs’ examples of supposedly improper disclosures in fact involve |

wrongdoing by Plaintiffs.

Statements by Defendants’ counsel4o the effect Défendants intended to

file a’motion for sanctions based on forgery and spoliatioh do not establish-

spoliation and/or concealment of critical-evidence” had occurred does not
establish that any confidential information had been disclosed. (Frid Decl.,

184.)

As purported examples of the supposed improper disclosure of their
confidential information, Plaintiffs point to Defendants’ discoveries that: (i)
Plaintiffs had withheld a device named “ADAM-S-PC” from production (Frid
Decl., 1.83); (ii) Plaintiff Neil Shekhter had upgraded his operating system,
resiilting ih data loss (id., 1-85); and (i) Plaint-iﬁé ‘had concealed an email

server from disclosure-(id., 1 86).
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. However, these examples offer instances in which the Forensic
5 E)gp'erts'p‘roperly-diéclosed omissions from thé-ﬁroduction of
3 materials required by the October 6, 2015 Order.
4
5 Each. of these examples admits a clear violation of the October 6
6 Order by Plaintiffs. That Ordet required Plaintiffs to produce “all of
’ Plaintiffs’ and Plaintiffs’ a'ﬁili'qtes" computers and-other devices that
8 ,, | . .
could have ever sent; received, modified, opened, altered, or
9
" otherwise would have been used to view any copyof the Joint
11 | Venture Agreement (including ‘Version 27), Exhibit 41, and all
12 Property Management Agreements (including the Luxe La Cienega
13 VPIVIA), as well as Mr. Shekhter’s home and office computers (the
14 |
: ‘Devices').” (See Srinivasan Decl;, Exh. Z, at 2:14-17.) As Plaintiffs
15 ‘
18 admit, Plaintiffs violated this provision by failing to disclose critical
17 devices.
18"
19 Defendants provided appropriate notice of all forensic testing.
20 o o .
Defendants’ expert, Gerald LaPorte, properly condticted all forensic testing of the |
21 .
2o 'documents subject to the October 6, 2015 Order in the presence of Plaintiffs’
23 witness, Valery Aginsky, after providifig notice compliant with the October 6, 2015
24 Order.
25
26 Mr. LaPorte’s non-invasive examination and observation of documents outside of
o | the presence of Plaintiffs’ expert witness did not violate the October 6, 2015 Ordei|
" 28 |
:
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18 |

and did not threaten the integrity of the examihainn.a‘nd'anal‘ys'is' LaPorte

performed.
Defendants’ expert did not disciose privileged communications.

The attorney-client privilege does not attach to non-privileged materials simply
because the materials are transmitted to an attorney. (San Francisco Unified

Sch. Dist. v. Sup. Ct. for the City and Cnty. of S.F. (1961) 55 Cal.2d 451, 457

['We hold that the forwarding to counsel of non-privileged records, in the quise of

re’po-rts, will not create a ‘:privileg'e with respect to such records and their contents -

where none existed theretofore.”].)

in paragraph 48.5 of his Declaration, Defendants’ expert Samuel Rubin disclosed
that Plaintiff Neil Shekhter transmitted two attachments in an email and briefly

described the attachments, as well as the date and timé the email was sent.

Mr. Rubin did not disclose any information regarding the content of the

email itself, nor the identity of the recipient.

No privilege attached to the email attachments described in paragraph 48;2};;1;

of Rubin’s Declaration. (San Francisco Unified Sch. Dist. v. Sup. Ct. for

the City and Cnty. of S.F. (1961) 55 Cal.2d 451, 457.) Accordingly, the

description of those attachments did not disclose privileged information in. |

violation of the October 6, 2015 Order.

Mr. Rub’in’s disclosure of the date and time the attachments were sent, é‘ndl_

the name of the sender, did not disclose privileged information in violation
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of the October 6, 2015 Order. To the contrary, this is exactly the type of
information required for a privilege log. (See Catalina Island Yacht Club v..
Sup. Ct. (2015) 242 Cal.App.4th 1116, 1129:1130 [[A] privilege log
typically should provide the identity and capacity of all individuals who
: ,aiuth’ored, sent, or received each allegedly privileged document, the
document’s date, a brief description of the document and its contents or
subjec;t matter sufficient to determine whether the privilege applies, and the

precise privilege or protection asserted.”].

To the extent that either the attachiments or the information
regarding the sender, date and time of the email were privileged,
any such privilege was lost p,u‘rsuan't. to the crime/fraud exception.
(State Farm Fire & Cas. Co. v. Sup. Ct. (1997) 54 Cal.App.4th 625,

648-649.)

In their MTS, Plaintiffs disclose that the email described in Paragraph 48.b of
Rubin’s declaration was transmitted by Shekhter to his"litigation counsel. (MTS
5:23-6:4.) When non-privileged materials are transmitted to an attorney, the fact
of their transmission may be privileged. (See Mitchell v. Sup. Ct. (1984) 37
Cal.3d 591, 600.) However, Plaintiffs waived any such privilege by voluntarily
disclosing that the non-privileged attachments were forwarded to their litigation

counsel. (See Evid. Code, § 912.)

Although the content of the email attaching the documents described in

paragraph 48.b of Mr. Rubin’s declaration was not disclosed to
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Plaintiffs’ Motion in Lirifie

17 |

Defendants; andis notat issue in any of the pendinig motions, any privilege
over the content of the underlying email has been lost pursuant to the
crime-ffaud exception to the attorney-client privilege:, (State Farm Fire &

Cas. Co., supra, 54 Cal.App:4th at pp. 648-649.)

One week before the Court began the Evidentiary Hearing in this case, Plaintiffs filed a |
Motion in Limine to Exclude Samuel S. Rubin and Gerald M. LaPorte From Testifying At
The October 13, 2016 Hearing, Or, Alternatively, Continuing The Hearing TO Permit

Plaintiffs To Conduct Discovery. The Motion i Limine is denied.

First, motions in limine are made “for the purpose of precluding the mention or display of
inadmissible and prejudicial matter in the presence of the jury.” (Cal. R. Ct. 3.57
[emphasis added].) ‘Plaintiffs’ motion was not directed at a trial,’ let alone at evidence
presented to a jury, since Messrs. LaPorte and Rubin testified before the Court with no

jury present during an Evidentiary Hearing:

The Motion in-Limine is further denied because Plaintiffs have no right to obtain

deposition testimony from Messrs. Rubin and LaPorte. Neither of these witnesses have
been designated as an expert witness subject to deposition notice pursuant to the Code
cf'CiviliProcedure. (Code Civ. Proc. § 2034.010 et seq.) The Court previously quashed
Plaintiffs’ subpoena on Mr. Rubin and his firm Stroz Friedberg in September 2016 on this
ve;ry- basis, finding that the prior subpoena was “an improper attempt to obtain premature
expert discovery” and 'sanct.i'dning Plaintiffs $5,000. Plaintiffs cite no authority supporfin‘g
their right to iSsue deposition notices to witnesses not yet designa‘ted by the parties.
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(Declaration of Michael Lee In Support of Opposition to Plaintiffs’ Motion in Limine, Ex.

G.)

Furthiermore, Plaintiffs have not demonstrated any prejudicé in allowing Messrs. Rubin
and LaPorte to tés’ti‘f,y;,zi‘Plaintiﬁs submitted four rebuttal expert witness declarations in
opposition to-Messrs. Rubin and LaPorte, and had the opportunity to cross examine both|

at the Evidentiary Hearing.

The Court ordéred live testimony of the parties’ witnesses for the purpose of judging
credibility. Plaintiffs’ Motion in Limine provides no authority for excluding the very

evidence the Court ordered produced.

| Jurisdiction

The Court retains jurisdiction over affirmative claims in this action and has authority to

dismiss Plaintiffs’ Third Amended Complaint on additional grounds:beyond the grounds

outlined.in the Court’s June 7, 2016 Order sustaining Defendants’ demdirrer to the Third

Amended Complaint without leave to amend. No judgment has been entered in this

action, and Plaintiffs’ *appeal” of the June 7, 2016 Order is an improper attempt to divest

this Court of jurisdiction, given that the instant Motion was pending and the Court was

considering the extent of additional. misconduict Plaintiffs committed and additional

_sanétions.to be imposed. (See Griset v. Fair Political Practices Comm’n i(2001) 25

Cal:4th-688, 697; Horton v. Jones (1972) 26 Cal.App.3d 952, 957-959; see also

Sisemore v. Master Financial, Inc. (2007) 151 Cal.App.4th 1386, 1396.)
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Relief

Because the Court retains jurisdiction to hear the instant Motion, the Court has the

authority to enter and will enter a second ground for dismissal of Plaintiffs’ Third

Amended Complaint-by granting Defendarits*Motioh and issuing terminating sanctions

against Plaintiffs.

The Courtfinds fhaf't ’Cross-{Coryanai‘nant,’s Cross-Complaint sets forth a basis for breach |

of the JVA relating to the property management agreements pursuant to the JVA. As a |

result, even if there are pénding claims in the P6 Action in Depar,tmehf 56 before the

Hon. Michael Johnson, any claim related to the property management agreements are

that Department 56 in the P6 Action has exclusive jurisdiction over claims relating to the

DiODeI'tV‘ manaqement’ agreements.

The Court rejects Plaintiffs’ argument that Department 56's denial of a motion for

terminating and other sanctions in the P6 Action'is binding on this Court. That motion

was decided on a different record and, as stated in the Notice of Ruling, was denied

without prejudice and.in deference to this Court’s ultimate tuling on this Motion.
(Defendants’ Objection and Response to Plaintiffs’ “Hearing Setting Conference Brief,”
Filed Sept. 13, 2016, Exh. B [July 5, 2016 Hr. Tr. (P6 Action)], at 13:6-19; Plaintiffs’
Hearing Setting Conference Brief, Filed Sépt. 9,2016, Exh. A" .. the Court said that
either party could comme back to this Court in the event the Honorable Suzanne G.
Bru‘g‘.uje‘ra‘ issued an order on the sanctions motion pending in the Lincoln Studios, LLC,

etal. v. DLA, et al. matter.”].)
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Al Plaintiffs shall be jointly and severally liable for monetary sanctions to.include all

attorney’s fees, expert fees, court reporter fees; and costs incurred by Defendants and

|.spoliation and forgery of evidence. (See Code Civ. Proc., § 2023.030(a) [authiorizing

| “monetary sanction ordering thiat:one éngaging in the misuse of the discovery process, or

| any attorney advising that conduct.,or,ﬂb'oth pay the reasonable expenses, including

attorney’s fees, incurred by anyone as a result of that conduct’].)

With respect to the Cross-Complainant, the specific amount of aftorney's fees, expert fees,

submitted by Cross-Complainant in advance of the prove-up hearing as part of the

documentation supporting Cross-Complainant’s request for entry of default judgment.

With respect to all Defendants, the specific amount of attorney’s fees, expert fees, and

related costs shall be identified and submitted in the context of a post-judgment motion stich

as ane brought under California Code of Civil Procedure section 1032, et seq.

IT IS SO ORDERED.

'SUZANNE G. BRUGUERA

Dated: NOV 7’2"120”«0

HONORABLE SUZANNE G. BRUGUERA
JUDGE OF THE SUPERIOR COURT OF
CALIFORNIA
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Gibson, Dunn &
Crutcher LLP

'PROOF OF SERVICE
I, May S. Chin, CCLS, declare as follows:

I am employed in the County of Los Angeles, State of California. Iam over the age of
eighteen years and am not a party to this action. My business address is 333 South Grand Avenue,
Los Angeles, California 90071-3197, in said County and State. On November 22, 2016, I served the
following document:

NOTICE OF ORDER
(granting Defendants’ and Cross-Complainant’s Motion
for Terminating and Other Sanctions)

on the parties stated below, by placing true copies thereof in envelopes addressed as shown below by
the following means of service:

Steven Zelig James Goldman -

WLA LEGAL SERVICES, INC. ' Skip Miller

1543 7th Street, Third Floor Sasha Frid

Santa Monica, CA 90401 Jason Tokoro

Phone: 310.393.6702 Caleb Bartel

Fax  310.393.6703 MILLER BARONDESS LLP
E-mail:slz@brentwoodls.com ' 1999 Avenue of the Stars, Suite 1000

Los Angeles, CA 90067

Phone: 310.552.4400

Fax: 310.552.8400

E-mail:jgoldman@millerbarondess.com
smiller@millerbarondess.com
sfrid@millerbarondess.com
jtokoro@millerbarondess.com
cbartel@milerbarondess.com

BY OVERNIGHT DELIVERY: on the above-mentioned date, I enclosed the document in an
envelope or package provided by an overnight delivery carrier and addressed to the persons at
the addresses shown above. I placed the envelope or package for collection and overnight
delivery at an office or a regularly utilized drop box of the overnight delivery carrier with
delivery fees paid or provided for.

[ declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct. Executed on November 22, 2016.

"M&Y'S. Chin, CCLS
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